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A TALE OF TWO 
CITIES … 

 
 
 



 
 
 



 
 
 



 
 
 



Then … 
 
Allocation of taxing rights based on points of contact: 
 
• Physical presence (concept of PE, Fixed Base, Dependent Personal 
Services, Capital Gains and Land Income) 
• Shared rights for utilisation of capital (Dividends, Interest and 
Royalties) 
• Related entity dealings based on CUPs 
• Remoter connections taxed to state of residence  
• Residence defined to include incorporated entities 



 
 
Now … 

• Limitation of Benefits clauses 
• Non permanent permanent establishments 
• Landrich companies and capital gains 
• Exchange of Information 
• Mutual Assistance in Recovery of Taxes 
• Indirect (and not so indirect) attacks on CUP methodology for related 
entities 
 



And more to come … 
 

–  BEPS 

–  Underlying assumptions  
•  as to what generates profits 
•  As to what consequences will flow from changes to the rules 

–  Are we seeing, sub silentio, a move to profit splits?  



Outcomes (Coleclough) 

OECD model treaty has always favoured capital 
exporting countries to the detriment of capital 
importing countries 

Tax competition between developed economies has 
given MNEs the opportunity to not pay tax on profits 

In the case of the USA, due to active CFC active 
income rules and check the box, holding companies 
in tax havens are treated as active traders.   This 
allows US HQ’d MNEs to compete outside the US 
tax free (surely an unlawful export subsidy) 

 



OECD/EU Activity 

1997 EU: Code of Conduct for business taxation  
1998 Report: Harmful Tax Competition – An 

Emerging Global Issue  
2001 Discussion paper: The Impact of the 

Communications Revolution on the Application 
of “Place of Effective Management" as a Tie 
Breaker Rule  

2004 TAG Final Report: Are the Current Treaty 
Rules for Taxing Business Profits Appropriate for 
E-Commerce?  

 



OECD 1998 

 
 
 



Harmful Tax Competition redefined 
 
•  Original EU/OECD approach 

•  Accommodation of new members and recognition of right of national 
choice 

•  “Ring fencing” 
•  Cross-border assymetries 
•  Secrecy and facilitation of tax evasion 

•  Are we now back to the original attitiude? 



OECD/G20 Activity 

 
12/02/2013 BEPS-Report (diagnosis) 

 
15/02/2013 G20 Finance Ministers meeting in Moscow  
 
OECD Action Plan on BEPS (therapy)  
 
05/09/2013 G20 Leader’s Summit in St. Petersburg  
 



 
 
 



G20 Finance Ministers, Moscow 2013 

 Addressing Base Erosion and 
Profit Shifting (BEPS), Tackling 
Tax Avoidance, Promoting 
Automatic Exchange of 
Information, and Fighting Non-
cooperative Jurisdictions  

 
 
 
 



G20 Finance Ministers (cont.) 

 Ensuring that all taxpayers pay their 
fair share of taxes is a high priority in 
the context of fiscal sustainability, 
promoting growth, and the needs of 
developing countries to build capacity 
for financing development. Tax 
avoidance, harmful practices and 
aggressive tax planning have to be 
tackled.  

 



G20 Finance Ministers (cont.) 

  
 

 
We look forward to regular reporting on 

the development of proposals and 
recommendations to tackle the 15 issues 
identified in the Action Plan and commit to 
take the necessary individual and 
collective action with the paradigm of 
sovereignty taken into consideration. 

 
 
 
 



G20 Finance Ministers (cont.) 

  

 

 Profits should be taxed 
where functions driving the 
profits are performed and 
where value is created.  

 

 
 
 



G20 Finance Ministers (cont.) 

19.  We commend the progress recently achieved in the 
 area of tax transparency and we fully endorse the 
 OECD proposal for a truly global model for 
 multilateral and bilateral automatic exchange of 
 information. We are committed to automatic 
 exchange of information as the new, global standard  

   
 
20.  ……We encourage all countries to tackle the risks 

 raised by opacity of legal persons and legal 
 arrangements.  

 

 
 
 



The BEPS Action Plan 

1 Addressing the tax challenges of the digital economy  
2 Neutralise the effect of hybrid mismatch arrangements 
3 Strengthen CFC rules 
4 Limit base erosion via interest deductions and other financial 

payments  
5 Counter harmful tax practices more effectively, taking into account 

transparency and substance  
6 Prevent treaty abuse 
7 Prevent the artificial avoidance of PE status  
8 – 10 Assure that transfer pricing outcomes are in line with value 

creations –  intangibles (8) , Risks and capital (9), Other high risk 
transactions (10) 



Action Plan (cont.) 

11 Establish methodologies to collect and analyse 
data on BEPS and the actions to address it 

12 Require taxpayers to disclose their aggressive 
tax planning arrangements 

13 Re-examine transfer pricing documentation 
14 Make dispute resolution mechanisms more 

effective (MAP) 
15 Develop a multilateral instrument 
 



Premises 

 
Disclosure and transparency will lead to remedial action 
 
Existing transfer pricing rules do not adequately capture value 

creation 
 
Interest deductions unfairly reduce local profits 
 
Tax asymmetry is inappropriate 
 
Low taxes are a “race to the bottom”   



Response 

 
Much of the international architecture widely known and in the 

case of the US regularly revisited by policy makers 
 
Transfer pricing rules require market value – if governments 

want global formulary apportionment, they should say so  
 
If taxing rights allocated to one country, is it not an exercise in 

sovereignty to not exercise them?  
 



Response (cont.) 

 
Corporate Tax essentially a consumption tax anyway 
 
Redefinition of “harmful tax competition” to lowering of tax liability 

to attract economic activity and investment 
 
Implicit assumption that behaviour won’t change except that tax 

collections increase inconsistent with experience 



Inconsistency 

“These actions are not directly aimed at changing the 
existing international standard on the allocation of taxing 
rights on cross-border income”  
 OECD Action Plan on BEPS, page 10  

 
“Here a good start would be to consider inserting a ‘‘non-

double taxation’’ provision into the OECD and U.N. 
models that would deny exemption if the income is not 
taxed in the other state." 

 Jeffrey Owens, ex-Director of OECD Centre for Tax 
 Policy and Administration  

 



Problems ahead (US) 

Transparency 
 
Delaware (1 million companies) 
 
Wyoming 
 
Nevada 



Problems Ahead (US)(2) 

2009 – East Asia patent applications from East Asia exceed US 
for first time. 

 
2011 – East Asia R&D expenditure exceeds US for the first time 
 
“Mickey Mouse” Act 
Draft IP Chapter in TPP treaty 



Problems ahead – UK(1) 

“The Government remains committed to interest 
being relieved as a normal business expense 
irrespective of where the proceeds of the loans are 
put to use ... The UK’s current interest rules, which 
do not significantly restrict relief for interest, are 
considered by businesses as a competitive 
advantage; other comparable countries tend to 
have more severe restrictions on such relief.”  

HM Treasury & HMRC, Corporate Tax Reform: Delivering a More 
Competitive System, November 2010, p 14.  

 



Problems ahead – UK(2) 

The Patent Box legislation has been introduced to 
encourage innovation by providing an incentive for 
companies to “locate their high-value jobs associated 
with the development, manufacture and exploitation of 
patents in the UK and maintain the UK’s position as a 
world leader in patented technologies”. From April 
2013, a key benefit of Patent Box is a lower effective 
rate of corporation tax on profits attributable to UK or 
European patents - by 2017 the tax rate for such 
profits will be as low as 10%. HM Treasury has 
calculated the cost of the relief at £1bn per year 



Problems ahead (Netherlands) 

“(The Netherlands) promises to put more ‘substance’ in shell 
companies MNCs [Multinational Corporations] use. Turns out 
the “substance” ain’t gonna be much.” 

 
•  Lee Sheppard, Tax Analysts (2013) 



Assessments (Kessler) 

Controversial and open-ended project due to the clash of 
interests / distortion of competition  
–  -  biggest problems in USA, massive export subsidy 

and offshore dilemma  
–  -  CH, NL, Lux, UK, ... are juvenile delinquents due to 

their preferential regimes  
Worst case scenario:  
- massive treaty override, massive double taxation, endless TP 

disputes, ...  
 



Assessments (Devereux) 

A confused, complex mass of arcane, arbitrary 
and sometimes illogical rules – not a 
corporation tax fit for the 21st century  

Competition will still drive rates down and 
reliefs up  

Location of real economic activity will still be 
distorted  

Cross-country arbitrage opportunities will 
remain  

 



And another thing … 

 
OECD Model Convention MAP compulsory arbitration article 
 

–  Not included in many treaties 
–  Slow to operate – 2 years 
–  No restraint upon multiple collection 
–  No limitation of penalties to total amount of tax saving  



 
 
 

A “race to the bottom” 
 

OR 
 

A race to the top? 



 
 
 



 
 
 



 
 
 

THANK YOU 


