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Scope of Program 

 This presentation will deal with issues relating to trust companies, 

trusts and US beneficiaries arising under FATCA and the Proposed 

Regulations. 

 This presentation assumes a certain familiarity with FATCA and will 

not review the FATCA provisions in general. 

 Specifically, this presentation will discuss: 

 Whether a trust company or a trust is: 

 An FFI; 

 If an FFI, an Owner Documented FFI; or  

 An NFFE. 

 Beneficiary ownership and attribution rules for purposes of 

FATCA. 

 Trust withholding rules. 
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FATCA 

Its Impact 

 FATCA, or the Foreign Account Tax Compliance Act, is 
extraterritorial US tax legislation targeted at curtailing US tax evasion 
and raising revenues.  

 FATCA requires non-US financial institutions (FFIs) and non-financial 
foreign entities (NFFEs) to identify and disclose their US account 
holders and members or become subject to a new 30% US 
withholding tax on US source income payments and gross proceeds 
from US investments in stocks and securities.  

 The ultimate goal of the legislation is for the United States to obtain 
information with respect to the investment activities of certain US 
taxpayers and not to collect the new 30% withholding tax. 

 On February 8, 2012: 

 The US Treasury Department issued proposed regulations (388 pages) to 
implement FATCA.  

 Concurrently, the US Treasury Department issued a joint statement with 
France, Germany, Italy, Spain and the United Kingdom proposing an 
alternative intergovernmental approach to implement FATCA (IGA). 
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How FFIs and NFFEs Can Avoid the 30% US 

Withholding Tax 

 An FFI can avoid the imposition of the new 30% US withholding tax 
if: 

 It becomes a Participating FFI by entering into an IRS agreement or, 
alternatively supplies the requisite information pursuant to an IGA. 

 FFI obligations under IRS agreement: 
 Identify US accounts. 

 Report certain information to IRS regarding US accounts. 

 Verify its compliance with its obligations pursuant to agreement; and 

 Withhold on passthru payments. 

 It becomes Deemed Compliant. 

 It becomes an Owner Documented FFI. 

 An NFFE can avoid the imposition of the new 30% US withholding 
tax if it: 

 Provides information (name, address and TIN) with respect its substantial 
US owners to withholding agents or certifies that it has no substantial US 
owners. 

 Is an “active” NFFE.  
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FATCA 

Local Law Conflicts 

 FATCA is a US centric law that imposes expansive obligations on 
FFIs and NFFEs.   

 A number of these US obligations may conflict with local law 
prohibitions with respect to privacy, disclosure, anti-discrimination 
and withholding “foreign” taxes if the local law does not permit an FFI 
or NFFE to undertake the required FATCA obligation or if the 
account holder or member does not otherwise consent to the actions, 
thereby exposing FFIs and NFFEs to potential regulatory sanctions, 
civil lawsuits and possible criminal exposures.   

 Until these issues are resolved on a country-by-country basis, either 
through an IGA or otherwise, FFIs and NFFEs may be exposed to 
conflicting rules under FATCA and their local laws.   

 Therefore, it will be necessary to resolve these conflicts prior to the 
effective implementation of FATCA. 
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Definition of an FFI 

Statutory Definitions 

 FFI. Is any “financial institution” that is a foreign entity. 

 Financial Institution. Any entity that: 

 Accepts deposits in the ordinary course of a banking or similar business 

(hereinafter, accepts deposits); 

 As a substantial portion of its business, holds financial assets for the 

account of others (hereinafter, holds financial assets for others); or 

 Is engaged (or holding itself out as being engaged) primarily in the 

business of investing, reinvesting or trading in securities, partnership 

interests, commodities or any interest in such securities, partnership 

interests or commodities (hereinafter, investing, reinvesting or trading). 
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Proposed Regulations 

Accepting Deposits 

 With respect to “accepting deposits in the ordinary course of a 

banking or similar business”, the Proposed Regulations provide that 

an entity is engaged in a “banking or similar business” if, in the 

ordinary course of its business with customers, the entity engages in 

one or more of eight activities, to include accepting deposits of funds 

and, as relevant herein, providing trust or fiduciary services. 

 The Proposed Regulations provide that entities engaged in a banking or 

similar business include, but are not limited to, entities that would qualify 

as banks under the Internal Revenue Code.  Under the statutory 

references, the term “bank” means a bank or trust company. 

 The Proposed Regulations further provide that the foregoing statutory 

definition applies even though the entity is a foreign corporation.  
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Proposed Regulations 

Holds Financial Assets for Others 

 With respect to this activity, the Proposed Regulations provide that a 

“substantial portion” is defined by reference to gross income; i.e., if 

the gross income attributable to the holding of financial assets and 

related financial services equals or exceeds 20% of the entity’s gross 

income during the shorter of the three-year period ending on 

December 31st of the year in which the determination is made or the 

period during which the entity is in existence. 

 The Proposed Regulations further provide that whether an entity is subject 

to the banking and credit, broker-dealer, fiduciary or similar laws and 

regulations is relevant to but not determinative of whether the entity 

comes within this activity. 
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Proposed Regulations 

Investing, Reinvesting or Trading 

 The Proposed Regulations provide that whether an entity is in the 

business of investing, reinvesting or trading is defined by a gross 

income test; i.e., if the entity’s gross income attributable to such 

activities equals or exceeds 50% of the entity’s gross income during 

the shorter of the three-year period ending on December 31 of the 

year in which the determination is made or the period during which 

the entity has been in existence. 
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Financial Account 

Definition 

 Depository Account. A commercial, checking, savings, time or thrift 
account, or an account which is evidenced by a certificate of deposit, 
thrift certificate, investment certificate, certificate or other similar 
instrument. 

 Custodial Account. An account for the benefit of another person 
that holds any financial instrument or contract held for investment, 
but not limited to a depository account, a share of stock in a 
corporation, a note, bond, debenture, or other evidence of 
indebtedness and other items. 

 Equity Interest. In the case of a trust that is a financial institution, an 
equity interest means either an interest held by a person treated as 
an owner of all or a portion of the trust under the “grantor trust” 
provisions or a person holding a beneficial interest in the trust. 

 A specified US person will be treated as directly or indirectly holding a 
beneficial interest in a foreign trust if such person has a right to receive a 
mandatory distribution or a discretionary distribution; see discussion infra. 
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Is a Trust Company an FFI? 

Definition 

 Trust Company. 

  A trust company is a corporation whose function is to act as trustee under 

a contract known as a trust agreement.  

 Legal title and absolute dominion of the property is vested in the trustee, 

but for the benefit of another, called the beneficiary, who has an equitable 

interest.  

 The fundamental trust company franchise is to act in a fiduciary or 

representative capacity and provide services necessary or incidental to 

carrying out responsibilities imposed by fiduciary laws. The specific nature 

and scope of trust company business activities are defined by local law.  
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Trust Companies may be an FFI 

 A trust company could be classified an FFI if it satisfies one or more 

of the definitions of an FFI. 

 Accepts deposits. 

 Holds financial assets for others. 

 Investing, reinvesting or trading. 

 If a trust company is classified as an FFI, it will be subject to the 

FATCA 30% withholding tax unless it becomes a Participating FFI,  a 

Deemed Compliant FFI or an Owner Documented FFI. 
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When is a Trust Company an FFI? 

 Accepts Deposits. 

  A trust company should not be treated as an FFI unless it accepts deposits, 
although this conclusion is not entirely free from doubt. 

 This conclusion is based on the definition of an FFI; i.e., a financial institution that 
accepts deposits in the ordinary course of a banking or similar business. 

 Holds Substantial Assets for Others.  

 Notice 2010-60 suggests that a trust company might be an FFI under this activity.  

 Under the Proposed Regulations, it would be necessary that this activity produces gross 
income equal to 20% or more of the trust company’s overall gross income.  

 In this regard, it should be noted that a trust company's income is typically 
attributable to fees for the performance of fiduciary services. 

 It is possible, however, that a trust company may be simultaneously engaged in a 
custodial or asset management business. 

 Investing, Reinvesting or Trading.   

 Depending on the circumstances, a trust company may conduct this type of activity. 
But if it does, then, under the Proposed Regulations, gross income from such 
activity must equal or exceed 50% or more of the trust company’s gross income. 
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Is a Trust an FFI? 

Definition 

 Trust.  

 In general, the term “trust” as used in the IRC refers to an arrangement 

created either by a will or by an inter vivos declaration whereby trustees 

take title to property for the purpose of protecting or conserving it for the 

beneficiaries under the ordinary rules applied in chancery or probate 

courts.  

 Generally speaking, an arrangement will be treated as a trust under the 

IRC if it can be shown that the purpose of the arrangement is to vest in 

trustees responsibility for the protection and conservation of property for 

beneficiaries who cannot share in the discharge of this responsibility and, 

therefore, are not associates in a joint enterprise for the conduct of 

business for profit.  
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Is a Trust an FFI? 

 A trust could be an FFI if it “is engaged primarily in the business of 
investing, reinvesting or trading,” based on the 50% gross income 
test, or holds as a substantial portion of its business financial assets 
for others, based on the 20% gross income test. 

 If a trust company is classified as an FFI, it will be subject to FATCA 
unless it becomes a Participating FFI,  a Deemed Compliant FFI or 
an Owner Documented FFI. 

 It would appear that a trust would not be an FFI if it engages in the 
business of investing, reinvesting or trading though a personal 
investment company, but that company then would become an FFI.  

 If a trust is not an FFI, then it would become a passive NFFE, since it 
would not be an “excepted” NFFE or an “active” NFFE. 
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Can a Trust be Engaged in the Business of 

Investing, Reinvesting or Trading? 

 Query, how can a trust be engaged primarily in the business of 

investing, reinvesting, or trading? 

 The Proposed Regulations do not explicitly state that a trust is an 

FFI, although they imply that certain trusts, depending on the level of 

their investment activates, might be considered FFIs under the 

investing, reinvesting or trading standard. 

 To assert that a trust could be an FFI based on the investing, 

reinvesting or trading standard is antithetical to the definition of a 

trust under the IRC. 

 Based on the foregoing, should foreign trusts be classified as NFFEs 

rather than FFIs? 
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Trust Companies/Trusts 

Owned Documented FFI 

 Can a trust company or a trust become an owner documented FFI? 
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Owner Documented FFI 

 An Owner-Documented FFI is eligible for deemed compliant status if: 

 It is not a bank, holding assets as a substantial portion of its business, or 
an insurance company and is not affiliated with another FFI that performs 
the three foregoing types of activities; 

 It does not maintain financial accounts for nonparticipating FFIs or issue 
debt that constitutes a financial account in excess of US $50,000 to any 
person; and  

 It provides a withholding agent with all required documentation regarding 
its owners and the withholding agent agrees to report to the IRS the 
information required. 

 An Owner-Documented FFI may only be deemed compliant with 
respect to payments received by or accounts held with a designated 
withholding agent (either a US financial institution or a participating 
FFI) that agrees to report to the IRS on its behalf. 

 A designated withholding agent is a withholding agent that agrees to 
undertake the additional due diligence and reporting required under this 
provision. 
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Can a Trust Company or a Trust be an Owner 

Documented FFI? 

 The answer appears to be that a trust, but not a trust company, likely 

could qualify as an Owner Documented FFI. 

 The issue arises as to whether a trust company or trust is holding assets 

as a substantial portion of its business. 

 As discussed above, this depends on the circumstances, but trust companies 

receive fees for performing fiduciary services. 

 With respect to a trust, it holds the legal title to assets and it is not in the 

business of holding a substantial portion for the account of others. 
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Trust Owning Active Company 

 Query, what is the characterization of a trust that owns an active 

company? 

 Query, is it excluded from the definition of a financial institution 

comparable to a nonfinancial holding company and treated as an 

excepted NFFE?  

 Note, the Proposed Regulations is not a nonfinancial holding company if 

the entity functions or holds itself out as an investment fund whose 

purpose is to acquire or fund companies and then holds interests in those 

companies as capital assets for investment purposes. 
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Other Alternative Approaches 

 Consideration should be given to provide for a centralized 

compliance and certification function potentially for trust companies: 

 that function as a trustee for numerous trusts, assuming the trusts are 

treated as FFIs. 

 for FFI subsidiaries that are more than 50% owned subsidiaries of foreign 

trusts. 

 In these situations, to the extent that a trust company is a 

participating FFI elects to assume withholding and reporting 

obligations on behalf of the trusts for which it acts as trustee, the trust 

company should be able to provide certifications on behalf of these 

trusts and subsidiaries. 

 Family trusts that hold assets below a certain threshold perhaps 

should be treated as NFFEs. 
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Beneficiary Issues 

 For FATCA due diligence and reporting issues, it is necessary to ascertain 

whether a specified US person has a direct interest in a US account or 

whether it has an indirect interest in a US account because it is a substantial 

US owner. 
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Rules for Trusts/Beneficiaries: 

Definitions 

 US Account. Any financial account maintained by the FFI that is 
held by one or more specified US persons or US owned foreign 
entities. 

 Specified US Person. Includes US citizens, US residents and 
privately held corporations, US trusts, US estates and US 
partnerships. 

 US residents include “green card” holders and aliens that satisfy the 
“substantial presence test” of the Code. 

 Query, what about “treaty tie-breakers” ? 

 Substantial US Owner.  In general, any specified US person that 
owns, directly or indirectly, more than 10% of an entity.  

 Grantor trusts. Any specified US person treated as an owner of any 
portion of such trust under the grantor trust provisions. 

 Trust other than a Grantor Trust. To the extent provided in regulations or 
other guidance, any specified US person who holds, directly or indirectly, 
more than 10% of the beneficial interest in the trust. 
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Rules for Trusts/Beneficiaries 

Definitions 

 Foreign entity.  Any entity that is not a US person. 

 US Owned Foreign Entity. Any foreign entity which has one or more 
substantial United States owners. 

 Beneficial owner. The person who is the owner of the income for US tax 
purposes. A person is treated as the owner of the income to the extent that it 
is required under US tax principles to include the amount paid in gross 
income.  

 A person receiving income in a capacity as a nominee, agent, or custodian for 
another person is not the beneficial owner of the income.  

 There is a special rule for NFFEs. 

 Flow-through entity.  A partnership, simple trust, or grantor trust, as 
determined under US principles. 

 Grantor trust.  A trust with respect to which one or more persons are treated 
as owners of all or a portion of the trust of the Internal Revenue Code. 

 Simple trust.  A trust that is required to distribute all of its income currently; 
in effect, a flow-through entity. 
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Trust Ownership of US Accounts 

 General rule. An account is held by the person listed or identified as 

the holder of such account with the FFI that maintains the account. 

 Grantor trust. The grantor will be treated as the owner of the 

account. 

 Other trusts or estates. The trust or the estate, rather than its 

beneficiaries are treated as the owner of the account. 
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Clarification of 10% Test for 

Determining US Owner 

 The statute  provides a special ownership rule for investment 

vehicles that are engaged in the business of investing, reinvesting or 

trading.  In that case, the greater than 10% ownership threshold is 

applied by substituting “0” for “10%.” 

 Query,  if a foreign trust is classified as an FFI based on the 

investing, reinvesting or trading activity, does the trust 10% 

substantial US owner threshold apply or the funds “0” threshold 

apply? 
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When a Specified US Person is a  

Substantial US Owner of a Trust 

 Special Rules for Trusts. 

 Grantor trusts.  Any specified US person treated as an owner of the trust 

under the Code. 

 Non-grantor trusts.  Any specified US person that holds, directly or 

indirectly, more than 10% of the beneficial interest in the trust. 
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When a Specified US Person is a  

Substantial US Owner of a Trust 

 Attribution rules are provided for: 

 Indirect Ownership Rules for Stock.  

 Indirect Beneficial Ownership Interest in a Trust. 

 Note, attribution under these rules does not stop with a specified US 

person in the chain of ownership running from the foreign entity that 

does not meet the definition of a substantial US owner to the extent 

that the result of further attribution would be to treat a specified US 

person as a substantial US owner. 
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When a Specified US Person is a  

Substantial US Owner of a Trust 

 General rule.  The Proposed Regulations provide that a specified 

US person will be treated as directly or indirectly holding a beneficial 

interest in a foreign trust if such specified US person has the right to 

receive directly or indirectly (e.g., through a nominee), a mandatory 

distribution or may receive, directly or indirectly, a discretionary 

distribution from the trust. 
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Valuation Rules 

 Discretionary distributions.  The value of the specified US person’s 
interest in the foreign trust is the FMV of the currency and other 
property distributed from the foreign trust to the specified US person 
during the prior calendar year. 

 Mandatory distributions.  The value of the specified US person’s 
interest in the foreign trust is determined under Section 7520 of the 
Code. 

 IRC section 7520 provides valuation tables for the valuation of 
noncommercial (private) annuity, any interest for life or a term of years, or 
any remainder or reversionary interest. These interests are determined 
under tables prescribed by the IRS, by using an interest rate (rounded to 
the nearest  2/10 of 1%) equal to 120% of the federal midterm rate in 
effect under the Code for the month in which the valuation date falls.  

 Mandatory and discretionary distributions.  The sum of the value 
of all the currency or other property distributed from the trust at the 
discretion of the trustee during the prior calendar year to the specified 
US person as a beneficiary and the value of the specified US 
person’s right as a beneficiary to receive mandatory distributions 
from the trust. 
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Determining 10% Beneficial Interest in a 

Foreign Trust 

 Mandatory beneficial interests.  A specified US person has more 

than a 10% interest if the value of the person’s interest exceeds 10% 

of the value of all the assets held by the trust. 

 Mandatory and discretionary beneficial interests.  A specified US 

person has a more than 10% interest in the trust if the value exceeds 

either 10% of the value of all distributions made by the trust during 

the year or 10% of the value of all assets of the trust. 

 Exception for Substantial US Owner. 

 Discretionary distributions.  The value of the currency or other property 

distributed to the specified US person during the calendar year must 

exceed $5,000. 

 Mandatory distributions or mandatory/discretionary distributions. 

The value of such person’s interest (determined under the valuation rules) 

exceeds $50,000. 
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Determination Dates for Substantial 

US Owners 

 A foreign entity may make the determination of whether it has one or 

more direct or indirect substantial US owners as of the last day of 

such entity’s accounting year, or as of the date on which such foreign 

entity provides the documentation required to the withholding agent 

with which the foreign entity holds an account for which such 

determination is required to be made. 
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Withholdable Payment Rules  

 Trusts 

 FDAP Income.  The Proposed Regulations provide special payment 

rules for trusts and estates to determine when such entity must treat 

US source FDAP income as having been paid by such entity to its 

beneficiaries. 

 Simple Trusts.  The trust is a withholding agent and required to withhold 

on the payment. 

 Complex Trusts and estates. The trust is a withholding agent and 

required to withhold on the payment or on beneficiary's allocable share if 

payment is not made. 

 Grantor Trust.  The grantor is treated as having received the income 

when paid to the trust. 

 Gross Proceeds. 

 The Proposed Regulations reserve these rules. 
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A Grantor Trust can be a  

Withholding Agent 

 The term “withholding agent” includes a grantor trust with respect to a 

withholdable payment or a passthru payment in the case of a 

grantor trust that is a participating FFI made to a person treated 

as an owner under the grantor trust provisions. 
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Questions  

 Query, whether foreign grantor trusts are shielded from reporting 

US indicia to counterparties who themselves may not be experts in 

foreign grantor trusts? 

 Because of this complexity, there is every likelihood that 

counterparties such as custodians will insist that non-US trustees 

are FFIs.  

 If there are inter-governmental agreements, there are bound to be 

domestic procedures. How will this be better than dealing with IRS 

directly?  

 How will FATCA deal with trust and foundation-like entities who 

have personal representatives rather than corporate?  Will each 

entity have to register as a FFI? 
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Grandfathered Obligations: 

Application to Trusts 

 Simple Trusts.  

 A payment made under a grandfathered obligation includes a payment 

made to a simple trust with respect to such obligation, including a 

payment made with respect to a simple trust’s disposition of such 

obligation. 

 It also includes income from such obligation that is includible in the 

income of a beneficiary and a beneficiary’s share of the gross proceeds 

from a disposition of such obligation. 

 Grantor Trusts.  

 Same rules as above, but with respect to the grantor. 
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Alan Winston Granwell 

Alan Granwell has practiced in the area of international 
taxation for over 40 years.  He represents US multinational 
groups and US high-net worth individuals investing or 
conducting business abroad, and foreign multinational groups 
and foreign high net-worth individuals investing or conducting 
business in the United States. He has been active in advising 
on FATCA and on international tax compliance. 

From 1981 through 1984, Mr. Granwell was the International 
Tax Counsel and Director, Office of International Tax Affairs at 
the US Department of the Treasury.  In that capacity, 
Mr. Granwell was the senior international tax advisor at the 
Treasury Department and was responsible for advising the 
Assistant Secretary for Tax Policy on legislation, regulations, 
and administrative matters involving international taxation and 
directing the US tax treaty program.  

E: alan.granwell@dlapiper.com 

T: +202.378.0344 
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CIRCULAR 230 NOTICE 

 In compliance with U.S. Treasury Regulations, please be 

advised that any tax advice given herein (or in any attachment) 

was not intended or written to be used, and cannot be used, 

for the purpose of (i) avoiding tax penalties or (ii) promoting, 

marketing or recommending to another person any transaction 

or matter addressed herein.  


