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Clearly Define Your Clients Wishes  
by Avoiding Ambiguity 

Scenario 1:  In 1990, Client created a trust for the benefit of a 
child.  The trust directed the Trustee to distribute income and 
principal to the child for the child’s health, maintenance, 
education and support in his accustomed manner of living 
during the child’s life.  Upon the child’s death, the remaining 
trust assets were to pass to the child’s then living 
descendants. 



Scenario 2:  This scenario is based on a real case.  The 
Decedent’s Will contained the following relevant provisions 
for the distribution of the Decedent’s estate: 
 

• THIRD:  I devise and bequeath to my sister-in-law, ABIGAIL 
BUTTER, my late husband’s Steinway grand piano.  

• FOURTH:  I give, devise and bequeath 15% of the remainder of 
my probated estate to Charity. 

• FIFTH:  All the rest, residue and remainder of my entire estate, 
both real and personal property I give, devise and bequeath as 
follows:  

• 1.  One-half of my said estate I bequeath outright to my  
      sister, Gail Alston.  

• 2.  One-half of my said estate I bequeath outright to my  
      sister, Gail Alston as Trustee for my brother, Nicolas  
     Alston and his children and grandchildren. 



Use of a Trust Protector 

Scenario:  Client creates an inter vivos irrevocable trust for the 
benefit of his children, all of whom are U.S. residents.  Client appoints 
his longtime business associate in Florida as the sole Trustee of the 
trust and authorizes the business associate to appoint his successors 
as Trustee.  The trust document does not provide the children with 
the authority to remove and appoint Trustees, because the Client did 
not trust them with such power.  After the Client’s death, the Client’s 
children move back to their native New Zealand.  The children 
requested the Trustee to change the situs of the trust to New Zealand 
and have its law govern the trust.  The Trustee refused.  For several 
years, the children had not been happy with the Trustee’s 
administration of the trust, and his refusal to change the situs of the 
trust was the last straw.  Feeling helpless to do anything else, the 
children instituted a lawsuit to remove the Trustee and appoint a 
successor Trustee, whom they knew would abide by their wishes to 
change the situs. 

 



The Use of Mediation or Arbitration  
in the Administration Process 

Sample Provision.  Any dispute arising under this Agreement, 
other than disputes regarding the validity of all or a part of this 
Agreement, between or among the beneficiaries and a Trustee 
under this Agreement or any combination of such persons or 
entities, which cannot be settled privately among such persons 
or entities, shall be settled through binding arbitration 
proceedings conducted by and in accordance with the rules of 
the American Arbitration Association, Miami-Dade County, 
Florida. 

 



Penalty Clause for Contest 

Scenario:  Client, who is a citizen of Guatemala, moves to Florida 
and becomes a resident.  Client is divorced.  He has two children, a 
son and a daughter.  Client and his son, who is 35 years old and 
still lives in Guatemala, have not enjoyed a close relationship for 
many years.  The son has been financially irresponsible his entire 
life and expects his father to continue to support him.  Unlike her 
brother, Client’s daughter is the apple of his eye.  She is a 
successful international tax attorney living in Miami.  The Client 
did not have a Will in place.  Frustrated by his son and in hopes of 
imposing “tough love” on him in an effort to make him more 
financially responsible, Client decides to draft a Florida Will in 
which he leaves his son 25% of his estate (which is in excess of 
$10 million) with the balance passing to his daughter.  The Will 
includes a provision stating that the son would lose his entire 
inheritance if he contests the Will.  



The divorce attorney did not know that the no-contest clause was 
not enforceable in Florida.  Sadly the next year, Client was killed 
by a flying stingray while deep sea fishing in Key West.  After his 
father’s funeral, the son spoke with his sister and learned about 
his father’s Will.  Although he was lazy, the son was not dumb, and 
before leaving town, he hired a Harper Meyer probate attorney to 
review his father’s Will.  The attorney informed the son that the 
no-contest clause in his father’s Will was not enforceable and that 
he could institute a Will contest and possibly get 50% if the Estate 
(which is the amount he would have received under Florida’s 
intestacy rules).  The brother told the sister of his meeting with 
his attorney.  The sister, being a loving (and smart) sister, 
immediately agreed to give her brother 40% of the Estate instead 
of engaging in an expensive battle with her brother.  The brother 
being a greedy (and smart) brother accepted the offer. 
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