Argentina´s
Latest Developments
Stamp Tax

STAMP TAX
Why is this topic important when dealing with
Argentina?
Stamp tax affects all Documents executed abroad – even
between non residents - with effects in Argentina
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Is this the next battle
of the taxpayers?

I. GENERAL FEATURES OF THE STAMP TAX

LOCAL TAX
Each of the provinces and the City of Buenos Aires.
Tax Code (a provincial law or the law of the City of Buenos Aires)
Provisions in the Federal Co-participation Law that limit the local tax
power.

I. GENERAL FEATURES OF THE STAMP TAX
TAXABLE EVENT
a) the existence of legal acts, formalized in public or private instruments, or
in mail contracts in the cases provided for (Legal acts formalized) =
“Instrumentation”
b) granted in a jurisdiction that applies the tax or when it has “legal or
economic effects” on such jurisdiction = “Connection with the territory”
c) based on a valuable consideration = “Onerous Nature”

I. GENERAL FEATURES OF THE STAMP TAX
Self- Sufficient enforceable instrument
Federal Co-participation Law:
-paper or document
-the formalization of the acts and contracts affected by the tax
-the performance of obligations contained therein can be demanded
without the need for another document

II. MAIL CONTRACTS AND STAMP TAX

II. MAIL CONTRACTS AND STAMP TAX
MAIL CONTRACTS THAT DO NOT TRIGGER THE TAXABLE
EVENT
Offer Letter + Unconditional acceptance by letter
Acceptance of the Offer by sending a note or letter to the Offeror indicating the
acceptance, but without reproducing the proposal or identifying its essential
statements or elements that enable to identify the subject-matter of the contract.
“We hereby accept all the terms and conditions of your proposal number [_________]
dated [______ , ___].”

II. MAIL CONTRACTS AND STAMP TAX
MAIL CONTRACTS THAT DO NOT TRIGGER THE TAXABLE EVENT
The position of the Supreme Court of Justice
“YPF vs. Province of Mendoza”, dated September 11th, 2007.
The notes of acceptance permitted the identification of the pertinent proposals, but from
them the subject-matter of the contract could not be inferred, which is a requirement of the
rule in order to be subject to the Stamp Tax.
“Such means of acceptance do not comply with the requirements and characteristics settled by
the regulations in order to constitute an “instrument” subject to the stamp tax”

II. MAIL CONTRACTS AND STAMP TAX
MAIL CONTRACTS THAT DO NOT TRIGGER THE TAXABLE EVENT

Offer Letter + Tacit acceptance due to the silence
The Offer shall be considered accepted if it is not expressly rejected
within a certain term.
Non-communication of the rejection = Acceptance

II. MAIL CONTRACTS AND STAMP TAX
MAIL CONTRACTS THAT DO NOT TRIGGER THE TAXABLE EVENT
The position of the Supreme Court of Justice
“Esso Petrolera Argentina vs. Province of Entre Ríos”, dated June 13th, 2006.
“silence + delivery of the product”
This form of instrumentation lacked the self-sufficiency required to demand the
compliance of the obligations therein set forth and, therefore, the tax claim of the
Province was in conflict with the obligation assumed in the Federal Co-participation
Law.

II. MAIL CONTRACTS AND STAMP TAX
MAIL CONTRACTS THAT DO NOT TRIGGER THE TAXABLE EVENT
Offer Letter + Tacit acceptance through a positive act
A positive act of the addressee which reflects his will to accept the terms
of the proposal:
•making a deposit or bank transfer
•delivering products or samples
•delivering certain specific documents
•delivering keys

II. MAIL CONTRACTS AND STAMP TAX
MAIL CONTRACTS THAT DO NOT TRIGGER THE TAXABLE EVENT
The position of the Supreme Court of Justice´s Position
“Shell Compañía Argentina de Petróleo S.A. vs. Province of Neuquén on
unconstitutional action” dated, April 14th, 2004.
The tax claim is inadmissible since it would apply on a purchase offer that lacks of the selfsufficiency required for the compliance of the obligations that are part of it, which contradicts
the provisions of the Federal Co-participation Law.

II. MAIL CONTRACTS AND STAMP TAX
MAIL CONTRACTS THAT DO NOT TRIGGER THE TAXABLE EVENT
Recent Case Law
“Grainco Pampa S.A. vs. Province of La Pampa”, dated on March 25th, 2015.

Restated its doctrine in relation to Stamp Tax.
•The tax is applicable only when “the document has the characters of a legal title qualified to
enforce obligations without the need for any other document”.
•The principle of “economic reality” is not as relevant provided that the implementation of
the act is what is being taxed.

III. AMENDMENTS TO THE LOCAL LEGISLATION TO TAX
E-MAIL CONTRACTS
AGREEMENTS EXECUTED BY E-MAIL IN THE CITY OF BUENOS AIRES

Pursuant to Law No. 5237, effective as from January 1, 2015:
“All acts, agreements and operations conducted by epistolary or telegraphic
correspondence, email, with digital or electronic signature, shall be subject to the payment
of the stamp tax provided any of the following conditions is verified….”:
a) Reproduction of the proposal or its statements or essential elements that allow to
determine the subject matter of the agreement;
b)Signature of the offer letter or proposal.

III. AMENDMENTS TO THE LOCAL LEGISLATION TO TAX
E-MAIL CONTRACTS
AGREEMENTS EXECUTED BY E-MAIL IN ALL THE OTHER JURISDICTIONS
Some other jurisdictions follow the same trend to include the agreements executed
by e-mail within the scope of the stamp tax:
 Province of Catamarca: by email, by telephone (¿?)
 Province of Corrientes: electronic operations (¿?) .
 Province of Formosa: email, with electronic or digital signature.
 Province of Jujuy: email, with electronic or digital signature.
 Province of Misiones: email, with electronic or digital signature.
 Province of Salta: email (the electronic signature = the holographic
signature by express provision of the substantive laws).
 Province of Santiago del Estero: Internet (¿?).

III. AMENDMENTS TO THE LOCAL LEGISLATION TO TAX
E-MAIL CONTRACTS
DIGITAL SIGNATURE

ELECTRONIC SIGNATURE

Evidences the authorship

The signature without any of the legal
requirements established for the digital
signature.

In instruments created by electronic means,
the requirement of a person’s signature is
complied with if a digital signature is used,
which guarantees beyond any doubt the
authorship and integrity of the instrument.

For example, the signature as a footnote in
e-mails, e-mail address.

III. AMENDMENTS TO THE LOCAL LEGISLATION TO TAX
E-MAIL CONTRACTS
NEW CIVIL AND COMMERCIAL CODE’s PROVISIONS
If the law does not establish a certain form to express the intention, the parties may use
the one they deem convenient.
In the case of written expression, it may be given by public instruments or by signed or
unsigned private instruments, except when a certain formality is imposed.
The private instruments may be signed or not. If they are signed, they are called private.
If they are not signed, they are called unsigned private instruments.
•

III. AMENDMENTS TO THE LOCAL LEGISLATION TO TAX
E-MAIL CONTRACTS

¿What happens when a Company sends an e-mail with
a proposal or offer letter (with electronic signature) and
the other counterparty answers by replying with a
simple “I AGREE” OR “OK”?
• If a proposal sent by e-mail with electronic signature is accepted by
the same means, there shall be an unsigned private instrument.
• Is this unsigned private instrument a self-sufficient enforceable
instrument? May the obligations undertaken therein be enforceable
without the need of another document?

III. AMENDMENTS TO THE LOCAL LEGISLATION TO TAX
E-MAIL CONTRACTS
Would the Provinces and the City of Buenos Aires include emails in their stamp tax audits?
Would they assess the tax and demand its payment?
What would be the Supreme Court of Justice´s position?

Can we do so something to minimize the risk?
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