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OVERVIEW 05/26/2023

PE CONCEPT

FIXED PLACE OF BUSINESS

CONSTRUCTION PE: Building site, a construction, assembly or installation  or 
supervisory activities in connection therewith EXCEEDING 6 MONTHS

SERVICES PE: Including consultancy services, directly or through personnel contracted 
by the enterprise to such end EXCEEDING 6 MONTHS

PERSONAL PE (Agents)

INDICATIVE LIST

+

EXCEPTIONS (preparatory or 
auxiliary activities)

-

PERFORMANCE ON BEHALF OF 
AN ENTERPRISE a

n
d

WITHOUT AN INDEPENDENT 
STATUS

HAS AND HABITUALLY 
EXERCISES POWERS FOR 

CONCLUDING AGREEMENTS 
OR HAS A SIGNIFICATIVE ROLE

o
r

o
r

HAS A WAREHOUSE FROM 
WHICH HE/SHE/IT HABITUALLY 
DELIVERS GOODS ON BEHALF 

OF THE ENTERPRIRSE

- ASSUMES RISKS PROPER OF THE ENTERPRISE

- IS SUBJECT TO DETAILED INSTRUCTIONS OR TO 
A COMPREHENSIVE CONTROL

- DOES NOT ACT IN THE ORDINARY COURSE OF 
HIS/HER/ITS BUSINESS

- COLLECTS A REMUNERATION REGARDLESS OF 
THE RESULTS OBTAINED
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FIXED PLACE OF BUSINESS 05/26/2023

Conditions

There is a permanent establishment to the extent that

Material aspect: 

There is a fixed place of business through which the enterprise 
carries on its activity

Temporal aspect: 

No express term, usually six months are considered.



CONSTRUCTION PE 05/26/2023

CONDITIONS

There is a permanent establishment where there is

Material Aspect

- a building site

- a construction

- an installation or assembly project 

- and supervisory activities in connection with them
Temporal aspect

Lasting more than 6 months



CONSTRUCTION PE: ANTIFRAGMENTATION RULES 05/26/2023

SOURCE: Action 7 BEPS

When the enterprise subcontracts related enterprises to perform the 
activities that would give rise to a PE, days used by the 

subcontractors should be summed up

Client

Constructor

Construction Subcontractor

Supervisory activities

Invoice

Works



Argentine law vs. OCDE - UN - DTTs 05/26/2023

Differences

1- OCDE: 

(i) 12 months threshold

(ii) Supervisory activities are not included

2- UN:  

No substantial differences

3- DTTs: 

(i) In general, 6 months threshold

(ii) Supervisory activities included in some



SERVICES PE 05/26/2023

Conditions

There is a permanent establishment if there is

Material Aspect

Provision of services, including consulting services, directly or 
through employees or contracted personnel for such purpose

Temporal aspect: 

To the extent that such activities are carried out in excess of a 6-
months term within any 12-month term



SERVICES PE: ADDITIONAL CONSIDERATIONS 05/26/2023

To consider

Services must be rendered within Argentina (i.e. economic significative presence would 
not be enough)

Days spent to provide services in general are considered (i.e. not only those under the 
same or similar project)

Personnel can be either resident or nonresident

Internal services are not included, a provision of services to third parties must exist



Argentine law vs. OCDE – UN - DTTs 05/26/2023

Differences

1- OCDE: Not included but Commentaries provide the possibility

2- UN:  183 days vs. 6 months

3- DTTs: 

(i) Some do not include a provision at all (Brazil, Italy)

(ii) Some allow a split when couting the term (different projects: Switzerland)

(iii) The term is considered in months (Switzerland) or in days (Australia)



PERSONAL / DEPENDENT AGENT PE 05/26/2023

Requirements

There is a permanent establishment if 

Personal aspect: 

A person acts in Argentina on behalf of a non-resident , and he/she has no independent status because: 

(i) he/she is not a general commission agent, (ii) he/she does not act in the ordinary course of his/her 
business, (iii) his/her operations are mainly on behalf of the foreign enterprise, and (iv) his/her 

compensation does not comply with an arm’s length standard

Objective aspect (taken from Commentaries - OECD): 

(i) Has and habitually exercises powers for concluding agreements or has a significative role

(ii) Has a warehouse from which he/she habitually delivers goods on behalf of the enterprise

(iii) Other aspects related to the assumption of risks, instructions or control, compensation, etc.



Argentine law vs. OCDE – UN - DTTs
05/26/2023

Differences

1- OCDE: Agent PE is much broader under Argentine law

2- UN:  Agent PE is much broader under Argentine law 

3- DTTs: (i) Some treaties do not mention the “significant role” (e.g. Italy, the 
Netherlands, Switzerland), but a substance over form perspective may lead to 

the same conclusion. 



CASE LAW “Solvay Indupa” 
National Tax Court - 2022

Residence
Country 
(Belgium)

Source
Country 
(Argentina)

Solvay

IndupaConstructor

Technical
assistance/ 
know how

During 7 years, 58 
days per year

05/26/2023
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