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Mr Mohan Datwani FCIS FCS(PE), Solicitor, Accredited Mediator,
CAMS, FHKIOD, HKINEDA

Mohan has been in leadership roles in running businesses, strategising,
marketing and brand building. He built a start-up law firm in Hong Kong
from 8 lawyers to 120 lawyers over a 10-year period; then merged it into a
US international law firm where he stayed on as partner. He then took on
the challenge as senior management of a listed company and helped built
it into a frontier mining company and MSCI Hong Kong index constituent,
and thereafter became Chief Business Strategist of a listed securities
company.

Mohan is now Senior Director and Head of Technical and Research at
The Hong Kong Institute of Chartered Secretaries and promotes good
governance. He also serves the public through various Government
board appointments (including previously as Board of Review (Inland
Revenue Ordinance), and has co-authored 6 Co mp e tawtin long
Kon.go
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/ Introduction

The views herein are mine and does not
represent the | nst.i
for reference only and do not constitute
legal advice. All copyright reserved.
February 2018

Chartered Secretaries. More than meets the eye.

FrETNE . B BRIATR.

t ult



g Panama Papers SECRETARIES

11.5M

Panama Papers
By the numbers Documents leaked

214488
Entities involved Current or former
lincludes companies, trusts, foundations) country leaders involved
Countries/territories involved Forbes-listed

B Y S TS SRS, billionaires named

Chartered Secretaries. More than meets the eye.
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TRANSPARENCY AND BENEFICIAL OWNERSHIP OF LEGAL PERSONS AND
ARRANGEMENTS

24. Transparency and beneficial ownership of legal persons *

Countries should take measures to prevent the misuse of legal persons for money laundering
or terrorist financing. Countries should ensure that there is adequate, accurate and timely
information on the beneficial ownership and control of legal persons that can be obtained or
accessed in a timely fashion by competent authorities. In particular, countries that have legal
persons that are able to issue bearer shares or bearer share warrants, or which allow nominee
shareholders or nominee directors, should take effective measures to ensure that they are not
misused for money laundering or terrorist financing. Countries should consider measures to
facilitate access to beneficial ownership and control information by financial institutions and
DNFBEPs undertaking the requirements set out in Recommendations 10 and 22.

Chartered Secretaries. More than meets the eye.
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European Regime 1
Public Disclosure

David Cameron Panama Papers: a special investigation
David Cameron: blame me for mishandling
Panama Papers news

Prime minister tells Tory forum he should have handled offshore fund revelations better as
protesters call for resignation

£

CHARTERED

SECRETARIES
TS



Hong Kong Regime $2

CHARTERED

% Law Enforcement Officer (WIthECRETARIES
/ IRD) Disclosure
law enforcement officer (3,2 )\ )—see section 653B:

(a) an officer of the Companies Registry: (h) an officer of the Independent Commission
Against Corruption established under section 3
of the Independent Commission Against
Corruption Ordinance (Cap. 204);

(b) an officer of the Customs and Excise
Department;

¢J an officer of the Hong Kong Monetary . . . . "
(@ - - s (i) an officer of the Securities and Futures

Authonty; . _ . . .
3 ) _ Commission referred to in section 3(1) of the

(d) an officer of the Hong Kong Police Force; Securities and Futures Ordinance (Cap. 571);
(e) an officer of the Immigration Department; (j) an officer of any department or agency of the
(f) an officer of the Inland Revenue Department; Government, or of any statutory body, that is

specified by the Financial Secretary by
regulations made under section 653ZG(1)(b) for
the purposes of this paragraph.

(g) an officer of the Insurance Authority established
under section 4AAA(l) of the Insurance
Ordinance (Cap. 41);

Chartered Secretaries. More than meets the eye.
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/ L CHARTERED
/ Significant controller SECRETARIES
/sigm:ﬁ:-am controfler ( H E ] ) means—

(a) a registrable person of an applicable company:;
or

(b) a registrable legal entity of an applicable
company:;

Chartered Secretaries. More than meets the eye.
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Quantitative situations SECRETARIES

1. Significant control over applicable company
A person has significant control over an applicable

company as defined by section 653A if one or more of the
following conditions are met—

(a) the person holds, directly or indirectly—

(1) if the company has a share capital—more
than 25% of the issued shares in the
company; and

(i1) if the company does not have a share
capital—a right or rights to share in more

than 25% of the capital or, as the case
requires, profits of the company;

(b) the person holds, directly or indirectly, more
than 25% of the voting rights in the company;

Chartered Secretaries. More than meets the eye.
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Qualitative situations/trusts S

/ oy
(d) the person has the right to exercise, or actually
exercises, significant influence or control over

the company;

(e) the person has the nght to exercise, or actually
exercises, significant influence or control over
the activities of a trust or firm—

(i) that, under the law governing the trust or
firm, is not a legal person; and

(n) whose trustees or members meet one or
more of the conditions (in their capacity as
such) specified in paragraphs (a). (b), (c)
and (d).

Chartered Secretaries. More than meets the eye.
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? CR Guidelines el R
/‘hutu—

In relation to paragraphs (d) and (e}, when determining whether
a person has the right to exercise, or actually exercises, significant
nfluence or control over an applicable company or the activities
of a trust or firm, regard may be had to any guidelines issued

under section 24,

Chartered Secretaries. More than meets the eye.
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/If a trust is a PSC, then the

SCR should contain details
of the trustees

If this is an individual then
the PSC is an individual.
If it is a legal entity then it
needs to be traced to a
registrable person with
majority ownership

£

CR Guideline - Trusts  Stareraniee

FsTE

In addition, the persons
with significant influence or
control over the trust
activities should be
detailed under the PSC

This is irrespective of
whether the additional
PSC exercises the
significant influence or
control or not

12
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Indicia of Significant SECRETARIES

HITRE

? Influence or Control

Appoint or removal Assets and fund Direct investment
of trustees distributions decisions

Lawyer, accountant,
tax advisors,
lenders generally
excluded unless to
exercise significant
influence or control

Amend or revoke

trust deed Active settlors

13



| W
A Typical Trust Structure  gARTEReD

Who could be PSCs?

PROTECTOR
(Optional)
,’/ Protects the Trust fund and

Settles/transfers . watches over the Trustees
assers o Trust P

Manage
Trust for the
benefit of
beneficiary

Receive
distnbutions
from Trust

+*  Economic/Beneficial
P "ownership”

TRUST
FUND

https://iwww.bing.com/images/search?view=detailV2&ccid=gMvDAzQA&id=04BB2F025656D7C8BDDE5536FB0664725356C92C&thid=0IP.gM
vDAzQAKIX5_toCH688dQEsCz&qg=typical+trust+structure&simid=608050006670838717&selectedIndex=2&ajaxhist=0 14
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Figure 1:
Person 1 and Person 2 are Person 1 Person 2
both registrable persons of
Companvy A.
50% 50%

Chartered Secretaries. More than meets the eye.
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ﬂgu{ , Person 1 Person 2 Person3 Person 4
Person 1 1s a registrable

person of Company B but
2

not Person 2. Person 3 or 269 _— 210 _—

Person 4.

Chartered Secretaries. More than meets the eye.
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Company C’s SCR:
Person 1 1s a registrable person.

Company B’s SCR:
Person 1 1s a registrable person and HK
Company C 1s a registrable LE.

Company A’s SCR:

Person 1 1s a registrable person by holding
interests in Company A through Company
B and Company C, and HK Company B 1s
a registrable LE.

£

CR Keeping SCR Guideline SHARTERED

TS

Person 1

|

HK Company C
(registrable LE)

l 100%

HK Company B
(registrable LE)

lm

17
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Company E’s SCR:
Person 1 1s a registrable person.
Company F 1s a registrable LE

Company D’s SCR:

Person 1 1s a registrable person by
holding a direct mterest in Company
D, cumulative with an indirect
mterest in Company D through
Companies E and F.

Company E 1s a registrable LE.

Person 1

100% l

Non-HK Company F

100% l

HK Company E
(registrable LE)

\4

SECRETARIES
SR

20%

18
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Company G's SCR:
; HEK Comp L

Company H is a registrable LE.

Individuals holding interests in

Company G through the listed

Company H are not registrable

persons of Company G. It 1s not

necessary for Company G to

mvestigate whether any person has

significant control over the company

through Company H. 19
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Requirements at a glance

The new requirements require a company to :-

* keep a SCR at the company's registered office or a prescribed
place

* take reasonable steps to identify the company’s significant
controllers. including the giving of notices and obtamning their
required particulars

* enter the required particulars of its significant controllers in the
SCR

*  keep the required particulars in the SCE. up-to-date

* make the SCR available for mspection and taking of copies by a
law enforcement officer and a significant controller whose name
has been entered in the SCR

20
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Summary SECRE
/ 2.2 Contents of register

The SCR of a company must contain —

* The required particulars of every significant controller of the
company

* The particulars of any registrable change with respect to each
significant controller of the company

* The name and contact details of a designated representative

* All additional matters required under the new Schedule 5C of the
CO. These include, for example, where a company does not have
anv significant controller, the company must note in the SCR that
“the company knows, or has reasonable cause to believe, that it
has no significant controller”. (Also see paragraph 2.5))

Examples of SCRs are at Annex A
21
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Reviewing all documents and
information readily available, such as
the company’s register of members,
articles of association, statement of
capital, shareholder agreements or
other relevant covenants or
agreements

Considering interests in the
company as held by individuals,

Taking reasonable
steps

---.~lq legal entities and trosts or firms

Considering any evidence of joint
J arrangements or evidence of rights

held through a variety of means that
might ultimately be controlled by
the same person

Any other actions that may have to
be taken depending on
circumstances of individual
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CR Keeping SCR Guideline 2

CHARTERED
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FerhE

Offences for false statement

(a) If anvy person knowingly or recklessly makes a statement which 1s
misleading, false or deceptive 1n the SCE; or

(b) if any person knowingly or recklessly makes a statement or
provides any information that 15 misleading. false or deceptive in a
material particular in the reply to a company s notice,

the person commits an offence’’ and is liable —

* on convicion on mdictment to a fine of $%300,000 and
imprisonment for two years; or

*  on summary conviction. to a fine at level 6 (1.e. $100.000) and
imprisonment for six months

23
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Scenario 1 — no significant controller”

A company that does not have any registrable person or registrable legal entity must
state this fact in the SCR.

“The company knows, or has reasonable cause ro believe, that it has no significant

controller.™

Scenario 2 — unidentified registrable per.*;unl'1
The company knows. or has reasonable cause to believe. that 1t has a registrable person

but has not been able to identify that person even after the company has taken
reasonable steps.

“The company knows, er has reasonable cause to believe, that it has a registrable

" . 5
person but has not been able to identify that person. » o
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Scenario 3 — particulars of identified registrable person not confirmed'®
The company has identified a registrable person of the| company, but not all the
required particulars of that person -

* have been provided or confirmed by that person; or

* provided or confirmed by another person with that person’s knowledge.

“The company has identified a registrable person of the company, namely, [state the
name of the registrable person here], but not all the reguired particulars of that

17
persen have been confirmed.”

Scenario 4 — company’s investigations are ongoing
The company 15 1n the process of taking reasonable steps to ascertain whether 1t has

any registrable person or registrable legal entity, and the company has not vet
completed such process.

“The company has not vet completed taking reasonable steps to ascertain whether it
has a significant controller.” 25
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Scenario 3 — matters noted in the SCR have ceased to he true'®
The company noted an additional matter in the SCE under Scenario 1. 2. 3 or 4 above,

which has ceased to be true.

Enter the following note in the Remarks/ Notes columm of the SCR in the entrv for the
matter noted under Scenanno 1. 2. 3 or 4:-

This matter has ceased to be true on [dare].”

Scenario 6 — mnotice to a significant controller or a person who knows someone
else i1s a significant controller — notice not comphied with within 1
month™

(1) Notice to a significant controller
The company has given a notice (see notices (I) or (II) at Annex D) to a person
whom 1t knows, or has reasonable cause to believe, to be a registrable person or
registrable legal entity of the company, but that person has failed to reply to the
notice within the period of 1 month. 26
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“The company has given a netice to a persen, namely, [state the name of the person

here], whom it knows, or has reasonable cause to believe, to be a registrable person/

registrable legal entity of the company, bur the person has failed ro comply with the
requirements of the notice within 1 meonth from the date of Phe notice.”™"

(11) Notice to a person who knows someone else 15 a significant controller
The company has given a notice (see notice (III) at Annex D) to a person whom 1t
knows, or has reasonable cause to believe. that the person knows the identity of

another person who 1s a significant controller of the company, but the particular

person has failed to reply to the notice within the period of 1 month from the date
of the notice.

“The company has given a netice to a person, namely, [state the name of the persen
here], whom it knows, or has reasonable cause to believe, that the person knows the
identity of another person whe is a significant contreller of the company, bur the

particular person has failed to comply with the reguirements of the notice within 1
month from the date of the notice.” 27
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/éﬂﬂl‘iﬂ 7 — mnotice to a significant controller or a person who knows someone

else 1s a significant controller — notice complied with after 1
month”

(1) Notice to a significant controuer

The company has given a notice to a person (see notices (I) or (II) at Annex D)
whom 1t knows, or has reasonable cause to believe, to be a registrable person/

registrable legal entity of the companv, and all the requirements of the notice are
complied with after 1 month from the date of the notice.

“The company has given a notice to a person, namely, [state the name of the person
here], whom ir knows, or has reasonable cause ro believe, to be a registrable person/’
registrable legal entity of the company, and the person lhas complied with all the
requirements of the notice after 1 month from the date of the netice. The date of
compliance is [dare].” o8
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(11) Notice to a person who knows someone else 15 a significant controller
The company has given a notice (see notice (III) at Annex D) to a person whom 1t

knows. or has reasonable cause to believe, that the person knows the identity of
another person who 1s a significant controller of the company, and all the

requirements of the notice are complied with after 1 month from the date of the
notice.

“The company has given a notice to a person, namely, [state the name of the person
here], whom it knows, or has reasenable cause to believe, that the person knows the
identity of another person whe is a significant contreller of the company, and the

particular person has complied with all the reguirements of the notice afrer 1 month
from the date of the netice. The date of compliance is [date].”

29
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registrable change — notice not complied with within 1 month®

% CR Keeping SCR Guideline crarreren

The company has given a notice to a person whom the company knows. or has
reasonable cause to believe that the person has ceased to be 1ts significant controller or
the person’s particulars as entered in the SCR have changed (see the notice at Annex F).
but the person has failed to reply to the notice within the period of 1 month from the
date of the notice.

Enter the following note in the Remarks/ Notes column of the SCE. in the entry for the
addressee: -
“The company has given a notice ro the person whom the company knows, or has

reasonable cause to believe, that the person has ceased to be a significant controller
af the company [or the person’s particulars as entered in the SCR have changed, as
the case may be], but the person has failed to comply with the requirements of the
netice within 1 month from the date of the netice.”

30
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/ﬁﬂumiu 9 — notice to a significant controller in respect of whom there is a

registrable change — notice complied with after 1 month™

The company has given the notice as in Scenario 8. and all the requirements of the
notice are complied with after 1 month from the date of the notice.

Enter the following note in the Remarks’ Notes column of the SCE in the entrv for the
addressee:-

“The company has given a notice to the person whom the company knows, or has
reasonable cause to believe, that the person has ceased to be a significant controller
af the company for the person’s particulars as entered in the SCR have changed, as
the case may be], and the person has complied with all the requirements of the
netice after 1 month from the date of the notice. The date of compliance is [dare].”

31
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653ZC. Designated representative. a
653ZB. Legal professional privilege. A natural person resident in Hong Kong,

person is not required to provide any and is a director, employee or member of
information on grounds of legal the company; or and accounting
professional privilege professional, a legal professional, or

TCSP licensee under AMLO

653ZE. Offence for false information. A
person commits an offence if knowingly
or recklessly makes a statement or
provides any information that is
misleading, false or deceptive in a
material particular. On indictment to a fine
of $300,000 and to imprisonment for 2
years, in summary conviction fine at
Level 6 and 6 months imprisonment

32
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(d)
()

Date of becoming a registrable
person: 1/3/2018

Nature of control over the
COMPany :

Chan Tai Tai holds more than
25% of the 1ssued shares of the

company

Entry | Date of Name of Particulars Remarks' Notes
No. entry registrable
person / legal
entity
1 2/3/2018 | Chan Tai Ta1 (a) Full name : Chan Tai Ta1 The particulars
(b) Cormrespondence address : are confirmed by
Room 10, 11/F, 2000 Nathan Chan Tai Tai on
Road, Kowloon 1/3/2018
(c) HEID Card No.: C234567(8)

The company has only one shareholder. Chan Tai Tai, who owns 100% of the shares of
He 15 also the sole director. Mr. Chan meets Condition (a) and his
particulars should be entered into the SCR as shown below (Entry No. 1).

33
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The company i1s owned by a husband and wife. The husband (Ho Ying Chun) owns

51%0 of the shares whereas the wife (Ng Mei1 Lai) owns 49% of the shares. Both meet

Condition (a) and their particulars should be entered mto the SCR as shown below

{(Entrv No. 1 and 2).

Eniry | Date of Name of Particulars ERemarks/ Notes
No. entry registrable
person / legal
enfity

1 7/3/2018 | Ho Ying Chun (a) Full name : Ho Ying Clmn The particulars

(b} Comespondence address : are confirmed by
Flat A 20/F, 1001 Wanchai Ho Ying Chun on
Foad, Hong Kong 1/3/2018

(c) HEID Card No.: A123456(7)

(d) Date of beconung a registrable
person: 1/3/2018

(e) WMNature of control over the
COompany -
Ho Ying Chun holds more than
25% of the 1ssued shares of the

Company

2 T/3/2018 | Ng Mei Lai (a) Full name : Ng Mei Lai The particulars
(b) Comrespondence address - are confirmed by
Flat A 20/F, 1001 Wanchai Ng MeiLai on
Foad, Hong Kong 1/3/2018
(c) HEID Card No.: B345673(9)
(d) Date of beconung a regisirable
persomn: 1/3/2018
(e) Nature of control over the
Company .
Ng Mei Lai holds more than
25% of the 1ssued shares of the 34
COMmpany
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