Tax update — Europe

Jeroen van Mourik — Dutch/European tax desk
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Multinationals face a wave of tax reform
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Figure 2. Main Areas Affected by ATAD | and Il

ATAD | — Interest
deductibility limitation
(2019)

» Exceeding borrowing costs
deductibility limited to 30% of e
EBITDA or €3 million safe harbor rentity /o

» Rule applies to related and O
unrelated-party financing o
expenses

> Grandfathering provision may
apply A& EU parent

Fund

AMI
MU — Artifical M =

.
avoidance of PE . ais
(2019) ﬁ Portfolio securities) ¢ EU/non-EU
Expanded scope of PE L] -

GAAR and MLI — Minimum standard requiring

Low-taxed
principal purpose test (2019) it
PPT: Tax treaty benefits denied if reasonable to conchude, having enti y
regard to all relevant facts/circumstances, that obtaining such benefits (passive income)

was one of the principal purposes of any arrangement of transaction

that resulted directly or indirectly in that benefit

» Risk of disallowance of treaty benefits by source countries on
interest, dividends, and gains derived by recipient of such income.

ATAD Il — Hybrid financial
instrument (2020)

Payment under a financial instrument
or to/by a hybrid entity could give rise to
deduction withoud inclusion. If s0,
Geduction shall be denied in the
member state that s the payer
jurisdiction

ATAD | — CFC (2019)
EU holding holds directly or indirectly
50% interest or more in a low-taxed
entity whose income consists of
passive income non-distributed
CFC income to be taxed at the level
of the EU holding company.

(C)CCTB
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EU tax developments
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» State aid actions,

targeting:

» Transfer pricing, using
new EU TP concept

» Mismatches (double
non-taxation,
deduction/no
inclusion)

» Rulings and regimes

» Parent Subsidiary
Directive changes
» Intra-EU anti hybrid
rule
» GAAR

» “Old” EU IP regimes
» No new entrants
» Phase out (July 2021)

» Exchange of ruling
summaries started

» Country-by-Country
reporting introduced in
allEU MS

» Exchange of tax ruling
summaries

» UK Anti-Hybrid rules:

» Applies to interest
royalties, service fees,
cost of goods sold

» No deduction for
payments made to
disregarded havens

» Action 15 MLI

» First exchange of CbC
reports

» EC proposal on Taxation

of the digital economy

» Local legislation on
ATAD

» Publication of EU List of
tax havens

» New reporting
requirements on
transparency rules for
intermediaries

» Anti-Tax Avoidance

Directive | (ATAD I):

» Interest limitation rules
(30% EBITDA)

» EU-wide CFC rules

» EU GAAR

ATAD 2: 31 December
2019 proposed deadline
for transposition of the
EC’s proposal
addressing mismatches
with third countries
proposed entry into force
of national acts
transposing EC’s
proposal on EU-wide
Common Corporate Tax
Base (CCTB). Date?

» Public CBCR

e e o e o D)

» ATAD I:

» New exit rules
(ultimately
implemented)

» ATAD 2: addressing

mismatches with third
countries (hybrid entities,
hybrid instruments,
hybrid branches)

» “Old” EU IP regimes no
longer applicable

» ATAD:
» Interest limitation
rules: 1.1.24 at the
latest

» Common Consolidated
Corporate Tax Base
(CCCTB)

» Single tax return for all
EU operations

» Taxable profits shared
between Member States
based on apportionment
formula (1/3 sales, 1/3
labor, 1/3 assets
(excluding intangible
assets))

» Reform EU VAT system

I Purple = Recent 1
| Blue = Possibility |
1 Red = Uncertain 1
o ——
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EU ATAD

* X %

«_ *x European Union

Global

***E *U*** Anti-Tax Avoidance Directive (ATAD)

Anti-hybrid rules

Australia
Interest deductibility limitation (potential postponement Anti-hybrid rules: New Zealand
through 2024 under strict conditions) Hybrid PE mismatches
General Anti-Abuse Rules (GAAR) Hybrid transfers CFC rules
Controlled Foreign Company (CFC) rules Imported mismatches Colombia

Reverse hybrid mismatches (2022) .
. _ Taiwan
Dual resident mismatches
Exit taxation rules EBITDA rules
India

New Zealand
Financing Holding IP and supply chain Peru
General anti-abuse rule USA

» Interest deduction » CFCrules » Exit taxation rules Harmful regimes
limitation rules » GAAR/PPT » Anti-hybrid rules Peer review

» Anti-hybrid rules » GAAR/PPT

> GAAR/PPT
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Common structures which require your
attention as per 1 January 2018 and onwards

Structure 1

Fund

Investors

Fund LP

Structure 2

MLI applicable as per 2020

Cayman % HK/Asia HQ
BVI In the past: No o)
> dividend
CED § Holding company withholding tax,
T £ No/limited as per 1
% o substance January 2018
o 15 % dividend
withholding tax
s Dutch S Dutch
Z*;; Cooperative / % Cooperative /
P o BV -5 o BV
S g2 S 33 Interest, dividend, royalty, CG
385 3<5 In case of no/low
2 e 7 substance of Dutch
S o Holdco; increased
E I % scrutiny on treaty EU
Lowered or no Dir application
o DWHT o _
'(—3 Operating % Operatl_ng
= companies = companies
£ £
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An overview of the MDR regime

Main benefit or one of the main benefits
is the obtaining of a tax advantage

» Confidentiality clause
» Success fee

» Standardized documentation and/or
structure

» Acquire loss-making company’s
discontinued activities and use losses
outside the business of this acquired
company

» Income converted into
capital/categories of revenue with a
more beneficial tax treatment

Round tripping of funds

» Deductible cross-border payments to
associated enterprises subject (when
received) to a zero or almost zero tax
rate, a full tax exemption or a
preferential tax regime

»

v

* Includes any person that knows or could be reasonably expected to know that the person has
undertaken to provide, directly or by means of other persons, aid, assistance or advice with
respect to the activities mentioned immediately above
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What does the taxpayer need to consider?

Considerations Impact Conseguences

Develop a strategy, policy and guidance for

MDR reporting:

» Process to recognise reportable
arrangements

» Establish reporting lines

» Training

Identification of and engagement with intermediaries
» LPP status

» Assessment of planned disclosures

» Appoint a ‘lead intermediary’?

» Provision of proof to other intermediaries

Keep abreast of MS developments,
interpretative differences and additional
reporting requirements

Maintain robust and complete documentation to
meet audit challenges

Missed or late
disclosures on
arrangements

Inconsistent
disclosures made
by multiple
intermediaries:

Underreporting or
overreporting in certain
countries

Audit activity?

Identify resources and technology to meet your obligations (in-house and outsourced)
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