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Executive Summary
 The Foreign Account Tax Compliance ACT (FATCA) enters into force on July 1, 2014.
 FATCA will impact non-US financial institutions (FFIs), including banks, broker/dealers,
investment funds and insurance companies, that have invested in the US capital markets.
 FATCA will also impact US financial institutions (USFIs), who are required to withhold on
certain U.S. source payments made to foreign entities, if they are unable to document such
entities for purposes of FATCA.
 FATCA will also impact the funding opportunities of FFIs because global financial institution
counterparties will not want to deal with non-compliant FFIs.
 To comply, in general, FFIs will be required to identify their US account holders and report
US account holder information to the US or the local competent tax authority, depending on
whether the local jurisdiction enters into a intergovernmental agreement (IGA) to implement
FATCA.
 FFI compliance with FATCA may conflict with local laws, including bank secrecy, data
protection and discrimination, which may result in regulatory sanctions, civil suits or possibly
criminal prosecutions.
 Unless the local jurisdiction enters into an IGA, absent resolution of conflicts of laws, an FFI
will be placed in a difficult position to navigate FATCA.
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What is FATCA?
 FATCA is US legislation that requires that non-US entities
identify their US account holders or members and report
detailed information to the US.
 Legislation is extraterritorial.
 Legislation targeted to obtain information with respect to:
 Specified US Persons.
 Substantial US Owners of Foreign Owned Entity.
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Why Was FATCA Enacted?
 Reasons for Legislation.
 To remedy deficiencies in obtaining information about offshore accounts
and ownership in non-US entities by Specified US Persons and
Substantial US Owners.
 To promote voluntary compliance by US taxpayers of their offshore
financial activities.

 Premise of Legislation. Third-party reporting by non-US financial
institutions of offshore accounts is a valuable check on whether US
taxpayers are voluntarily reporting their offshore accounts and
ownership in non-US entities.
 US financial institutions are currently required to provide information to US
tax authorities with respect to US accounts of US persons. Same rule
should apply to offshore accounts by non-US financial entities.
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How FATCA Works?
 FATCA requires non-US entities to comply with FATCA by identifying
US taxpayers or suffer a 30% US withholding tax on “withholdable
payments”, which include:
 US Source FDAP Payments. US source fixed or determinable annual or
periodical payments, such as interest or dividends from US corporations.
 Gross Proceeds Payments. Payments of gross proceeds from the sale
or exchange of US stocks or securities, and certain derivative payments.
 Note, withholding on these payments is based on gross proceeds, not gain;
thus, a non-US person may suffer a loss on a sale of US stock or securities but
still be subject to FATCA withholding on gross proceed payments.

 When Does FATCA Withholding Apply.
 US Source FDAP Payments: July 1, 2014.
 Gross Proceed Payments: January 1, 2017.

 The IRS has given no indication that these dates will be
extended.
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Impact of FATCA
Non-US Entities
 FATCA will impact non-US financial institutions (FFIs) and non-US nonfinancial institution (NFFEs).
 Foreign Financial Institutions (FFIs). Broadly defined to include banks,
custodians, broker/dealers, insurance companies, and investment entities
such as funds, trust companies and certain trusts.
 Non-Financial Non-US Entities (NFFEs). These include entities that are not
FFIs. NFFEs generally encompass privately held, as opposed to publicly
traded, entities and focuses on “passive” NFFEs, such as investment vehicles,
although “active” NFFEs still need to certify their active status to be excluded.

 FATCA will impact cross-border financial transactions and financial and
non-financial entities, irrespective of whether such entities are domestic
or foreign, global or local.
 Compliance with FATCA by FFIs and NFFEs will likely raise local law
conflicts that will require some combination of account holder waivers
and local law rationalization to resolve.
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Impact of FATCA
US Withholding Agents
 Identify All Non-U.S. Entity Investors and determine their FATCA
Classifications.
 PFFI, NPFFI, Deemed-Compliant FFI, Active NFFE, Excepted NFFE, Passive
NFFE, U.S.-Owned NFFE, Exempt Beneficial Owner (See Form W-8BEN-E).
 Obtain Required Documentation and Certifications from Non-U.S. Entity Investors.

 Withhold on “Withholdable Payments” to NPFFIs and NFFEs that Fail to
Provide Appropriate Information.
 Including on portion of payment to intermediaries allocated to NPFFIs and NFFEs.

 Planning for the future:
 Build-out investor on-boarding procedures for investors that are non-U.S. entities.
 Potential “Reverse FATCA” information sharing under intergovernmental
agreements (IGAs).
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IGA Overview
 An IGA, which is essentially an agreement entered into by a foreign government (i.e.,
Brazil) and the U.S. Treasury Department, requires a financial institution to comply
with FATCA by following local law and guidance summarized in the IGA.
 IGAs were formulated to minimize the potential for conflicts with local laws and reduce
administrative costs but there are different types of IGAs.
 On April 2, Brazil announced that it reached an agreement in substance with the
United States on terms for an Intergovernmental Agreement to implement FATCA
(“IGA”) and that it consented to have Brazil listed on a US Treasury website as having
a so-called “Model 1” IGA in effect from the consent date until December 31, 2014, the
date by which the IGA must be signed in order for this status to continue without
interruption.
 This effectively allows Brazilian financial institutions additional time to register with the
US Internal Revenue Service (IRS) to avoid 30% withholding tax because US
withholding agents will not request a Global Intermediary Identification Number (GIIN)
from Brazilian financial institutions subject to the “Model 1” IGA until January 1, 2015.
 Otherwise, a Brazilian financial institution would have been required to register and obtain a
GIIN by July 1, 2014 or face 30% withholding tax.
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IGA with Brazil
 Brazil elected a Model 1 IGA which adopts a government-togovernment approach where Brazil agrees to collect, under its own
domestic law, certain tax information on U.S. accounts from all
relevant financial institutions within its jurisdiction, and automatically
exchange that information with the IRS.
 The Model 1 IGA:
i.

eliminates the need for a private agreement with the IRS and deal with
complex U.S. Treasury Regulations (unless Brazil and financial
institution elects);

ii.

permits simplified and efficient due diligence; and

iii. eliminates the need to withhold tax or close non-consenting accounts,
as otherwise required under the US Treasury Regulations.
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IGA Update
Recently Concluded IGAs
•
•
•
•
•

Bermuda
Canada
Cayman Islands
Chile
Finland

•
•
•
•

Hungary
Italy
Malta
Mauritius

Status of Select Caribbean IGAs
•Bahamas: Has reached an agreement “in substance”
•Barbados: In negotiations with the IRS
•BVI: Has reached an agreement “in substance”
•Jamaica: Has reached an agreement “in substance”
•St. Maarten: Exploring options
•Trinidad & Tobago: Exploring options
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Due Diligence
Existing Accounts
 Individual Accounts
 Accounts with a balance or value of $50,000 or less are exempt from review, unless the FFI
elects otherwise.
 Certain cash value insurance and annuity contracts with a value or balance of $250,000 or less
are also exempt from review.
 Accounts with a balance of over $50,000 ($250,000 for a cash value or annuity contract) but not
more than $1,000,000 are subject only to review of electronically searchable data for indicia of
US status.
 Accounts with a balance of more than $1,000,000 are subject to electronic and non-electronic
review for US indicia.

 Entity Accounts
 Pre-existing entity accounts with account balances of $250,000 or less are exempt from review
until the account balance exceeds $1,000,000.
 For the remaining pre-existing entity accounts, FFIs can generally rely on AML/KYC records
and other existing account information to classify the entity.
 Where a passive NFFE has an account balance of $1,000,000 or less, an FFI may use
AML/KYC information to identify substantial US owners. Where the account balance is above
$1,000,000, the FFI must obtain information regarding all substantial US owners or a
certification that the entity does not have substantial US owners.
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Due Diligence
New Accounts
 Accounts opened after the effective date of an FFI agreement
will be subject to onboarding procedures used under AML/KYC
unless US indicia are identified.
 New individual accounts: an FFI must review AML/KYC
information for US indicia. If such indicia are identified, the FFI
must obtain additional documentation or treat the account as
held by a recalcitrant account holder.
 New entity accounts: an FFI can generally rely on
documentary evidence.
 Passive NFFEs: an FFI will be required to determine whether
the entity has any substantial US owners upon opening a new
account, generally by obtaining a certification from the account
holder.
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If a U.S. Branch is Treated as a U.S. Person
 Generally, for the U.S. branch to agree to be treated as a U.S. person, it
must be subject to banking or insurance regulation in the U.S.
 A U.S. branch of a PFFI treated as a U.S. person will be subject to the
withholding, due diligence, and reporting requirements that a U.S. financial
Institution must comply with under FATCA.
 Similar to a U.S. domestic bank, a U.S. branch is required to file a separate
Form 1042 to report amounts subject to reporting under FATCA and any
taxes withheld.
 U.S. branches will be required to provide their EIN on the IRS FATCA
registration website.
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If a U.S. Branch is Treated as a U.S. Person
 U.S. branches are not treated as a U.S. person for purposes of the
withholding certificate it may provide to a withholding agent for purposes of
FATCA.
 Accordingly, must furnish a withholding certificate on a Form W-8IMY to
certify its FATCA status (and not Form W-9).
 A withholding agent that makes a payment to a U.S. branch may presume, in
the absence of documentation indicating otherwise, that the branch is the
payee of a payment that is effectively connected with the conduct of a trade
or business in the United States if the withholding agent has obtained the
branch’s EIN (either orally or in writing).
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Updates to Chapter 3 (Pre-FATCA)
Withholding and Documentation
 New temporary regulations coordinate the requirements under chapters 3
and 61 (information reporting and withholding on foreign persons) and
section 3406 (information reporting and backup withholding on U.S. persons)
with the requirements under chapter 4 (FATCA).
 Highlight changes:
 May generally elect to report on U.S. accounts under chapter 61 (i.e.,
Forms 1099) or under FATCA, including IGAs.
 Among other requirements, a U.S. branch of an FFI must be a branch of a
participating FFI or registered deemed-compliant FFI in order for it to be
treated as a U.S. person for purposes of chapter 3.
 A payment that is also a withholdable payment under FATCA made to
specified classes of exempt recipients (that is, generally those without an
apparent U.S. status) will be presumed made to a foreign payee absent
documentary evidence establishing U.S. status.

May 2, 2014

FATCA Update for USFIs
16

Updates to Chapter 3 (Pre-FATCA)
Withholding and Documentation
 A withholding agent is not longer required to withhold on payments during
the grace period when a form is received by facsimile since such forms
may now generally be relied upon.
 Clarification that the enumerated withholding exemptions apply only for
purposes of chapter 3 and that FATCA withholding may still apply.
 A valid beneficial owner withholding certificate must now include the
chapter 4 status of the entity on the same form.
 An intermediary (including a U.S. branch or territory financial institution
not treated as a U.S. person) that becomes aware of a change in
circumstances with respect to a person for whom it furnishes
documentation to a withholding agent must notify the withholding agent
within 30 days of the date the intermediary knows or has reason to know
of the change in circumstances.
 Reduced withholding at source pursuant to a treaty is revised to state that
even if the requirements of Chapter 3 are met, withholding under chapter
4 may still apply to payments that are withholdable payments.
May 2, 2014

FATCA Update for USFIs
17

Best Way to Collect the Required Forms
 IRS forms will play an important role in facilitating communication
between withholding agents, their payees, and the Internal Revenue
Service.
 Form W-9 and the various Forms W-8 will be given by the payee to
the payor to prevent withholding. This can occur at any time prior to
the payment; however, as a matter of company policy, an FFI should
request the appropriate form whenever a client opens an account.
 Forms 1042 and 1042-S are used for reporting U.S. source income
paid to non-U.S. persons. As a result, the payor will complete these
forms independently and will not need to request them.
 Form 8966 must be filed by participating FFIs to report to the IRS
information on certain U.S. accounts and recalcitrant accounts.
 Form 8938, Statement of Specified Foreign Financial Assets, will be
filed in a similar manner to the FBAR by the U.S. account holder.
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Final Form W-8BEN-E
 A final Form W-8BEN-E was released on March 29, 2014 and contains a
number of updates from the previous draft.
 Passive NFFEs do not have to provide the
percentage of ownership of their substantial
U.S. owners.
 As part of the certification section of the form,
language has been added to require the
beneficial owner to promise to provide a new
form within 30 days of when any information
change results in the form becomes incorrect.
 The limited branch category was added as an
option under “Disregarded Entity or Branch
Receiving Payment”
 New FATCA classifications from the final and
temporary regulations have been added to
line 5, as well as modifications to the
certifications pertaining to such
classifications. (see form at right)
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Final Form W-8BEN-E
 The final Form W-8BEN-E introduced four new categories:
1. Certified deemed-compliant investment advisors and investment
managers.
2. Excepted inter-affiliate FFI.
3. Direct reporting NFFE.
4. Sponsored direct reporting NFFE.

 The final Form W-8BEN-E expands two existing categories:
1. Nonparticipating FFI (including a limited FFI or an FFI related
to a Reporting IGA FFI other than a registered deemedcompliant FFI or participating FFI).
2. Nonreporting IGA FFI (including an FFI treated as a
registered deemed-compliant FFI under a Model 2 IGA).
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Concerns About Final Form W-8BEN-E
 There are no instructions to Form W-8BEN-E at present.
 Withholding agents have six months to begin using the new form to
document payees and account holders. However, it is unclear
whether withholding agents should count from the date the form was
published (March 29, 2014) or from the version date of the form
(February).
 Non-financial withholding agents and accounts payable departments
might consider whether they should resolicit documentation from
existing payees that are not receiving FATCA withholdable payments
using the current Form W-8BEN (2006).
 Because such withholding agents generally make payments that are not
subject to FATCA withholding, they will not need to collect the additional
information on the new Form W-8BEN-E. Using the older form will allow
them to rely on the form until it expires (generally three years after the
year it is signed) before having to collect the longer Form W-8BEN-E.
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Form W-8BEN-E
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Form W-8BEN-E
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Form W-8BEN-E
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Form W-8BEN-E
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THANK YOU
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Michael A. Silva is a partner in DLA Piper’s Tax practice, based in Miami. Mr. Silva
focuses his practice on international tax law, with special emphasis on tax planning for
Latin American investors. He counsels clients on US investment structures, cross-border
tax issues, tax treaty planning, the Foreign Account Tax Compliance Act (FATCA), US
activities of foreign banks and withholding obligations on dispositions of US real property
investments.
He is board-certified by the Florida Bar in Tax Law and in International Law and is a
Certified Public Accountant.
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CIRCULAR 230 NOTICE

 In compliance with US Treasury Regulations, please be
advised that any tax advice given herein (or in any attachment)
was not intended or written to be used, and cannot be used,
for the purpose of (i) avoiding tax penalties, or (ii) promoting,
marketing or recommending to another person any transaction
or matter addressed herein.
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