*DISCLAIMER*
This guide is not intended to provide, nor does it provide, any legal advice. By viewing this guide you
understand and expressly agree that there is no attorney-client relationship between you and the attorney
who authored the guide.
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Globalization vs. Sovereignty – The need for
mobility in a world without borders
As the world becomes smaller, and the international flow of investment and trade
continues to move across borders, investors and companies find it difficult to
understand the complexities imposed by countries based on notions of sovereignty
and national security.
The United States is one of the world's premier destinations for tourism and
investment. It is particularly common to see real estate investors seeking residence
or retirement in the United States; to see businesses expanding to the country, and
to see people engaging in activities likely to be regulated by immigration law.
U.S. immigration and tax laws are extremely complex. These complexities and
inconsistencies must be clearly understood, in order to ensure that clients are well
advised or the requirements for tax and immigration compliance.
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Introduction
U.S. Taxation: Resident Aliens (RAs) and
Nonresident Aliens (NRAs)
Definition of Residence under U.S. Tax Law: 26
U.S. Code §7701(b)(1)(A)
 The Green Card test.

 The Substantial Presence Test.
 Exceptions:
 Closer Connection.
 Treaty Based Position.

 Certain Exempt Individuals.

 Consequences of Being a U.S. Resident

U.S. Immigration: Temporary (Nonimmigrant) vs.
Permanent (Immigrant) intent
Non-Immigrant Visas: 8 U.S. Code §
1101(a)(15) – visa categories going from (A)
through (U). The types most commonly used:
●
●
●
●
●
●
●

B-1 Visitor Visa
F-1 Student Visa
H-1B Professionals
L Intra-company Transferees
E Treaty/ Traders
TN Canada/Mexico
O-1 Extraordinary Ability

 U.S. income taxation on worldwide income.
 Informational Reporting Regime.
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Tourist and Student Visas
Business Visitors (B-1/B-2)
 Visitors for Business or Pleasure
 Visitors for pleasure—go to the beach and—go

home!
 Never seek to enter as a visitor for pleasure, if

actually coming for conferences, meetings, or other
acceptable business purposes. Must enter as B-1
Visitor for Business
 Business visitor must never receive a salary from the

U.S. employer.
 Key- Careful documentation- hire an attorney to

thoroughly document that the purpose of the visit is
within the scope of B-1 business travel.

Student Visas (F-1) – Must show:
 a residence in a foreign country which alien has no
intention of abandoning – must have specific intent
to depart U.S.
 bona fide student qualified to pursue a full course of
study and
 seeks to enter the United States temporarily and
solely for the purpose of pursuing such a course of
study
 must have sufficient financial support
 Must present SEVIS I-20 issued by approved school
 Must maintain full course of study: Usually 12 credit
hours; if Language studies: 18 hours in classroom; 22
hours if mostly lab
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Treaty Investor Visas (E-2)
1) Treaty – nationality of foreign investor – explore dual citizenship – list of treaty countries:
http://travel.state.gov/content/visas/en/fees/treaty.html
2) Careful creating corporate entity – multi-tiered ownership structure recommended
3) Substantiality – depend on type of investment and business plan – is it sufficiently well
capitalized?
4) Capital at risk
- Commitment of capital
- Cannot be a passive investment – real estate investments must show volume of activity

5) Must not be marginal – present or future capacity to generate more than enough income to
provide a minimal living for the treaty investor and his or her family – future capacity:
realizable within 5 years
6) Enterprise must be currently operational or will commence operations imminently

7) Investor must be coming solely to develop and direct the operations of investment enterprise
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Intra-Company Transfers ( L-1A )
 International companies - offices in the United States and abroad
 Transfer of managers or executives to work in the U.S. offices
 Employment abroad for at least one of the last 3 years
 Qualifying relationship

 Startups:
 executive or manager of foreign company assigned to establish an

affiliated U.S. office
 must have a very strong business plan for U.S. operations,
 business must be able to accommodate a hierarchical structure at
the end of one (1) year to justify the transfer of a manager or
executive to the U.S. – requires a lot of strategy.

Maximum period on L-1A visa is 7 years. Spouses can work with L-2
visas as dependents. Visa provides a path to the Green Card.
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Individuals with extraordinary abilities (O-1)
Sustained national or international acclaim - sciences, arts, education, business, or athletics
• Lower threshold for the arts – distinction
Not as onerous as it appears. Look for:
• Awards,
• Publications about foreign national and his/her work
• Successful Projects led by foreign national with major impact in the industry

No need for a major, internationally recognized award—three of the nine regulatory
requirements.
Examples of successful cases – expertise in: small cap investment strategies in LatAm; real
estate investments; cartoonist for children’s books; jiu jitsu champion; golf champion;
volleyball champion; creation of AML strategies for financial institutions; artist specializing in
augmented reality; operational risk for financial institutions; macroeconomic analysis and
investment strategies for LatAm; many more
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Citizens of Canada and Mexico (TN)
Part of the North American Free Trade Agreement (NAFTA)
Available to workers hired for occupations listed under the NAFTA treaty.
Positions include: Accountant, Architect, Computer Systems Analyst, Economist,
Engineer, Graphic Designer, Hotel Manager, Industrial Designer, Interior
Designer, Lawyer, Management Consultant, Dentist, Dietitian, Nutritionist,
Occupational Therapist, Pharmacist, Physician, Physiotherapist/Physical
Therapist, Registered Nurse, Psychologist, Veterinarian, Animal Breeder,
Teachers (College, Seminary, University), etc. http://canada.usembassy.gov/visas/doing-business-in-america/professionscovered-by-nafta.html
 No limitation of time - may be renewed indefinitely in three-year increments,

so long as foreign national continues to show non-immigrant “temporary
intent”
 Requires proof of a job offer; Self employment is not permitted; No prevailing
wage requirement; No quota
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Temporary Employment ( H-1B )


H-1B is the most commonly used non-immigrant work visa.



Specialty occupation





Capped at 65,000 visas per annum.
 Exemption for the first 20,000 petitions filed for a beneficiary
who has obtained a U.S. master’s degree or higher.
 6,800 visas are set aside under the U.S.-Chile and U.S.Singapore free trade agreements.
Apply April 1st; cannot begin working until October 1st.



Can be approved for three years; then, extended for three years.



Spouses cannot work as H-4s



Prevailing wage requirement



Must have sponsoring employer – Self-employment is not
permitted
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Immigrant Visas:
Permanent Residence/Green Card
Employment Based - Labor Certification
PERM process
Non Labor Certification
•
•

•
•
•

Individuals with Extraordinary Ability
Outstanding Researchers and Professors
Multinational Managers / Executives
National Interest Waivers
Employment Creators: investors
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Experience with EB-5 Investments
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EB-5 Regional Center Investments
 Allows for a more passive investment structure.
 Ideal for foreign nationals who can afford this

type of investment, and have not yet defined
their plans in the United States.
 Private placement investments: Must conduct

due diligence on the investment – both on the
securities and immigration side.
 6 proposals for changes in the law: S. 1501,

H.R. 616, H.R. 3370, S. 2122, S. 2115, & SKILLS
Act
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Conclusion
 Immigration is a complex and dynamic legal field which

can impact all aspects of a client’s business, as well as
the life changing decisions of the families involved.
Today’s immigration laws, policies, and regulations require
complex, strategic approaches that are unique to each client.
At our firm, clients demand our undivided attention and
creativity. We draw upon our depth of experience and
strategic approach to find unique solutions to the most
complex immigration matters. We bring strong case
management skills to manage client expectations and build
client relationships. Our commitment to excellence is what
sets us apart to other immigration law firms.
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777 Brickell Avenue, 5th Floor Miami, FL 33131
(786) 391-3849
LFISCHER@HTFLAWYERS.COM
www.htflawyers.com
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