*DISCLAIMER*
This guide is not intended to provide, nor does it provide, any legal advice. By viewing this guide you
understand and expressly agree that there is no attorney-client relationship between you and the attorney
who authored the guide.
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Luciana Zamith Fischer
Practice Area: Immigration Law
Education
 University of Minnesota Law School, J.D., 2005
 University of Florida, Political Science and Economics, 2001
Languages
 Portuguese and Spanish
Ms. Fischer is based in our Miami office, where she manages the firm’s immigration law
practice. Her clients include large and small companies, and she advises them in all
aspects of employment-based immigrant and nonimmigrant visas. Ms. Fischer represents
internationally recognized individuals pursuing lawful permanent residence through
Extraordinary Ability (EB-1) Petitions, National Interest Waivers (NIWs), and
Investment/Job Creation (EB-5). Born and raised in Brazil, Ms. Fischer’s background
affords her practice the great benefit of her Latin culture and language skills. She has a
singular ability to relate to clients’ concerns and expectations immigrating to the United
States. Ms. Fischer is a member of the Florida Bar and the American Immigration Lawyers
Association. She is a graduate of the University of Minnesota Law School, where she was
an editor for the Minnesota Journal of International Law.
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Treaty Investor Visas (E-2)
1) Treaty – nationality of foreign investor – explore dual citizenship – list of treaty
countries: http://travel.state.gov/content/visas/en/fees/treaty.html
2) Careful creating corporate entity – multi-tiered ownership structure
recommended
3) Substantiality – depend on type of investment and business plan – is it
sufficiently well capitalized?
4) Capital at risk

Commitment of capital – must be at-risk investment – transferring funds to
a business account without actually taking steps to show full commitment
and expenditures towards the business will not suffice
- Cannot be a passive investment – real estate investments must show volume
of activity
5) Must not be marginal – present or future capacity to generate more than enough
income to provide a minimal living for the treaty investor and his or her family –
future capacity: realizable within 5 years
6) Enterprise must be currently operational or will commence operations
imminently
-
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Intra-Company Transfers (L-1A)
 Applies to multinational companies seeking to transfer their executives and managers from abroad to work in

their U.S. offices.
 Also applies to entrepreneurs with businesses abroad, seeking to create a U.S. presence.
 Must show:
 Employment abroad for at least one of the last 3 years
 Duties and responsibilities of transferee are executive or managerial in nature – applies to the position

abroad as well as the prospective position in the U.S.
 Qualifying relationship – requires in depth analysis of corporate structure
 Startups:
 must have a very strong business plan for U.S. operations,
 1 year ramp up - business must be able to accommodate a hierarchical structure at the end of one (1) year

– small businesses and horizontal businesses are often denied at visa extension and at green card
application.
Maximum period on L-1A visa is 7 years. Spouses can work with L-2 visas as dependents. Visa provides a path
to the Green Card.
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Extraordinary Ability (O-1 and EB-1)
Sustained national or international acclaim - sciences, arts, education, business, or athletics – O-1 visa has a lower
threshold for the arts – distinction
 Not as onerous as it appears. Look for:
•
Awards,
•
Publications about foreign national and his/her work
•
Successful Projects led by foreign national with major impact in the industry
 No need for a major, internationally recognized award—however, foreign national must qualify under at least

three (3) of the regulatory requirements.
O-1 vs. EB-1 strategy: O-1 visas require a sponsor – a company or an agent applying for the visa. EB-1 Petitions
(Green card petitions based on Extraordinary Ability) allow the individual to self-sponsor – must have an intent to
continue to work in the area of expertise.
Examples of approved cases – Business: Successful entrepreneurs; Renowned financial specialists focusing on
specific niche areas such as macroeconomic analysis of fixed income investments or small cap investment strategies
in LatAm; specialists in the creation of AML strategies for financial institutions; specialists in addressing
operational risk for financial institutions; etc. Arts: Cartoonist for children’s books; artist specializing in
augmented reality; artist specializing in Francini mosaics; etc. Athletics: jiu jitsu champion; golf champion;
volleyball champion; etc. – these are only a few examples of recently approved cases to illustrate the wide
encompassing nature of O-1 and EB-1 visa strategies.
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Immigrant Visa – EB-1 (Green Card)
Extraordinary Ability Petitions. To evaluate whether the foreign national might have a claim of extraordinary ability,
he or she must be able to answer yes to at least three of the following questions:
 Have you received any nationally or internationally recognized prizes or awards for excellence in your field of
endeavor?
 Are you a member of an association that requires outstanding achievements of its members, as judged by
national or international experts?
 Is there published material, in major media or trade publications, about you and relating to your work?
 Have you ever participated, either individually or as part of a panel, as a judge of the work of others in your
field of endeavor?
 Have you made an original contribution of major significance in your field of endeavor?
 Have you authored scholarly articles in your field? Have they been published in professional or major trade
publications or other major media?
 Have you had your work displayed in artistic exhibitions or showcases?
 Have you performed in a leading or critical role for an organization or establishment of distinguished
reputation?
 Have you commanded a high salary or other significantly high remuneration, in comparison to others in your
field?
 Have you enjoyed commercial success in the performing arts?
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Immigrant Visas – EB-2 NIW
National Interest Waivers: Individuals who substantially rise above others in their fields of endeavor and whose expertise
would serve the national interest of the United States may self-petition for a green card by evidencing the following:
 Education: Master’s degree or above; or its equivalent based on a bachelor’s degree followed by at least five years of
progressive experience in the field of endeavor.
 The three-prong test created under In re New York State Department of Transportation:
 Substantial Intrinsic Merit: NYSDOT dealt with the question of whether a civil engineer who would be working in
the maintenance of New York bridges merited a national interest waiver. The decision explained that the field of
endeavor—engineering of bridges and their proper maintenance—was immediately apparent.
 National in Scope: The proposed benefit of the individual’s employment must benefit more than a particular region of
the country. This requires an interstate commerce argument. The NYSDOT decision explained that New York bridges
connected the state to the national transportation system; therefore, their proper maintenance and operation serve the
interests of other regions of the country.
 Substantially above others: The individual must show that he or she will serve the national interest to a substantially
greater degree than the majority of colleagues in the field of endeavor. This can be established by showing that the
individual has a degree of influence in the field that distinguishes him or her from others, and that the individual has a
past record of specific prior achievements that indicates the future benefits to the national interests of the United
States. In the context of entrepreneurship, this could be shown by the entrepreneur’s plans to create jobs for U.S.
workers or otherwise enhance the welfare of the United States. It would be important to show the entrepreneur’s past
achievements; to distinguish him or her from others in the field; and to create credibility as to his or her prospective
ability to benefit the United States.
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Immigrant Visas – EB-5
 Investment and Job Creation: Known as the EB-5 Program, the law establishes three principal requirements:
 A minimum of $1,000,000 must be invested in a new commercial enterprise (NCE). This minimum is lowered to $500,000

if the NCE is located in a targeted employment area of the United States—meaning an area qualifying as rural or
experiencing unemployment of at least 150% of the national average unemployment rate.
 The investor must place his or her personal assets at risk and establish the lawful source of the capital invested.
 The investment must result in the creation of at least 10 permanent full-time jobs.
 Within the EB-5 Program, there are two types of investments:
 Direct investments: This is a path in which investors may own and operate a business in the United States and apply for a
green card based on said investment. The aforementioned requirements apply: the minimum investment amount, the
lawfulness of funds, and the 10-minimum job creation. With direct investments, the investor may be the sole owner of the
business; he or she may enter into partnership with other EB-5 or non-EB-5 investors; or he or she may participate in fund
structures as limited investment partners. The critical aspect of direct investments is that, for every EB-5 investor, 10 direct
jobs must be created.
 Indirect investments: This is known as the “regional center” investment. In 1992, while seeking to further stimulate the
economy, Congress created the Regional Center program, which allows investors and investment funds to prove job
creation based on a multiplier effect—that is, the direct, indirect, and induced jobs resulting from the construction and
operations of the job creating entity (JCE). While the structure of a regional center would be too costly for a single
investor, investment funds greatly benefit from the regional center structure by pooling a larger number of EB-5 investors,
allowing more flexibility in evidencing job creation.
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Experience with EB-5 Investments
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EB-5 Regional Center Investments
 Allows for a more passive investment structure.
 Suitable for foreign nationals who can afford this

type of investment, and have not yet defined their
plans in the United States.
 Private placement investments: Must conduct due

diligence on the investment – both on the
securities and immigration side.
 Complexity: Similar to a Private Equity

investment – little liquidity, investment risk,
immigration risk, low investment returns – think
of the green card as your ROI – investors MUST
understand risk in an immigration context
 Numerous proposals have been submitted in

Congress to change the EB-5 Program’s
requirements.
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“At Risk” Investments
Conservative Investment

Aggressive Investment

 “The EB-5 Program is seeking to attract individuals from other countries who are willing to put their

capital at risk in the United States, with the hope of a return on their investment, to help create U.S.
jobs. The law does not specify what the degree of risk must be; the entire amount of capital need only be
at risk to some degree.” EB-5 Adjudications Policy Memorandum, May 30, 2013 (PM-602-0083)
 What is at risk?
 Capital loss
 A project’s inability to create minimum number of jobs
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Due Diligence
 Intersection between securities and immigration laws. Look for:














Conflicts of Interest
Mechanisms created for investor’s protection
 I-526 stage: “in the process of investing” – escrow accounts, promises of return of capital contingent on I526 denial are allowed at the I-526 stage; not at I-829 stage because of “at risk” component
Review of econometric study – margin of error for job creation; direct vs. indirect jobs; imputs used
EB-5 capital’s position in capital stack
 Replacement of equity used as bridge financing? Mezzanine debt? What is the minimum and maximum
raise?
 What are other sources of financing? Does the developer have “skin in the game”?
 What happens in case of bankruptcy? What is the assets/collateral protecting the investment?
What are the contractual clauses that could impact the investor? What are the terms of other financing
sources and how could they impact investor’s risk exposure?
What is the experience of the developer? What is the motivation behind raising EB-5 funds?
What is the strategy for raising EB-5 investment? What is the impact on the timeline for job creation? For
the sustainment of capital? For the exit strategy?
What has been approved? The Regional Center or the investment itself?
Is the investment truly in a targetted employment area?
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Managing Expectations:
Immigration Process
Investor and
his/her attorney
must document
the lawful
source of US
$500,000

Investor and
his/her attorney
evaluate the
structure of the
EB-5 investment

Transfer of
US$500,000

* Definition of family: spouses and
children under the age of 21

Submission of I526 Petition

USCIS processes
and approves I526 Petition

Average processing
times: I-526 Petition:
16.8 Months

USCIS evaluates
whether investor
and his/her
family are
“admissible” –
investor and
family* receive
“conditional
green card”

Adjustment of Status
vs. Consular
Processing: 6 months

90 days before
the end of 2
years, investor
files I-829
proving
sustainment of
investment and
job creation

Average processing
times: I-829 Petition:
18 Months
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Removal of Conditions in the EB-5 Process
 Congress imposed conditions on the EB-5 Process

to protect the Program against abuse and fraud.
The intent of EB-5 laws are to create jobs in the
United States.
 After the 2 year conditional period of residence,
investors must show:
 Investment was made
 Investment has been sustained
 Jobs were created or will be created within a
reasonable period of time
 After 5 years of conditional/permanent residence in
the US, investors can apply for U.S. citizenship
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Conclusion
 Immigration is a complex and dynamic legal field which

can impact all aspects of a client’s business, as well as
the life changing decisions of the families involved.
Today’s immigration laws, policies, and regulations require
complex, strategic approaches that are unique to each client.
At our firm, clients demand our undivided attention and
creativity. We draw upon our depth of experience and
strategic approach to find unique solutions to the most
complex immigration matters. We bring strong case
management skills to manage client expectations and build
client relationships. Our commitment to excellence is what
sets us apart to other immigration law firms.
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777 Brickell Avenue, 5th Floor Miami, FL 33131
(786) 391-3849
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