*DISCLAIMER*
This guide is not intended to provide, nor does it provide, any legal advice. By viewing this guide you
understand and expressly agree that there is no attorney-client relationship between you and the attorney
who authored the guide.
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Luciana Zamith Fischer
Practice Area: Immigration Law
Education
 University of Minnesota Law School, J.D., 2005
 University of Florida, Political Science and Economics, 2001
Languages
 Portuguese and Spanish
Ms. Fischer is based in our Miami office, where she manages the firm’s immigration law
practice. Her clients include large and small companies, and she advises them in all
aspects of employment-based immigrant and nonimmigrant visas. Ms. Fischer represents
internationally recognized individuals pursuing lawful permanent residence through
Extraordinary Ability (EB-1) Petitions, National Interest Waivers (NIWs), and
Investment/Job Creation (EB-5). Born and raised in Brazil, Ms. Fischer’s background
affords her practice the great benefit of her Latin culture and language skills. She has a
singular ability to relate to clients’ concerns and expectations immigrating to the United
States. Ms. Fischer is a member of the Florida Bar and the American Immigration Lawyers
Association. She is a graduate of the University of Minnesota Law School, where she was
an editor for the Minnesota Journal of International Law.
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“Our attitude towards immigration reflects our faith in the American ideal. We have always believed it possible for men and
women who start at the bottom to rise as far as the talent and energy allow. Neither race nor place of birth should affect th eir
chances.”
Robert F. Kennedy

“Nearly all Americans have ancestors who braved the oceans – liberty-loving risk takers in search of an ideal – the largest
voluntary migrations in recorded history… Immigration is not just a link to America’s past; it’s also a bridge to America’s
future.”
George W. Bush
“We are a nation of immigrants. We are the children and grandchildren and great-grandchildren of the ones who wanted a
better life, the driven ones, the ones who woke up at night hearing that voice telling them that life in that place called
America could be better.”
Mitt Romney
“More than any other nation on Earth, America has constantly drawn strength and spirit from wave after wave of
immigrants. In each generation, they have proved to be the most restless, the most adventurous, the most innovative, the
most industrious of people. Bearing different memories, honoring different heritages, they have strengthened our economy,
enriched our culture, renewed our promise of freedom and opportunity for all….”
Bill Clinton
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Changes in Immigration Policy and Procedures
under the Trump Administration
“Make America Great Again”
Areas of Focus:
 “Secure U.S. Borders”,
 “Protect American Jobs”,
 “Attract the Best and Brightest Talent”,
 “Protect the National Interest”, and
 “Create Jobs for U.S. workers”
4
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DACA (Deferred Action for Childhood Arrivals)
 DACA (Deferred Action for Childhood Arrivals) - On June 15,

2012, the Secretary of Homeland Security announced that
certain people who came to the United States as children and
meet several guidelines may request consideration of
deferred action for a period of two years, subject to renewal.
They are also eligible for work authorization. Deferred action
is a use of prosecutorial discretion to defer removal action
against an individual for a certain period of time. Deferred
action does not provide lawful status.

 On January 25, 2017, President Trump issued Executive Order

No. 13,768, “Enhancing Public Safety in the Interior of the
United States.” In that Order, the President directed federal
agencies to “[e]nsure the faithful execution of the
immigration laws . . . against all removable aliens,” and
established new immigration enforcement priorities.

 On September 5, 2017, the Trump Administration issued the

“Memorandum on Rescission of Deferred Action for
Childhood Arrivals”
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TPS (Temporary Protected Status)


The Secretary of Homeland Security may designate a foreign country for TPS due to conditions in the country that temporarily prevent the
country's nationals from returning safely, or in certain circumstances, where the country is unable to handle the return of its nationals
adequately. This includes countries experiencing:
 Ongoing armed conflict (such as civil war)
 An environmental disaster (such as earthquake or hurricane), or an epidemic
 Other extraordinary and temporary conditions



Countries designated for TPS:
 El Salvador
 Haiti
 Honduras
 Nepal
 Nicaragua
 Somalia
 Sudan
 South Sudan
 Syria
 Yemen



On November 20, 2017 - decision to terminate the Temporary Protected Status (TPS) designation for Haiti with a delayed effective date of 18
months to allow for an orderly transition before the designation terminates on July 22, 2019.
Acting Secretary of Homeland Security Elaine Duke announced that there would be changes to Temporary Protected Status (TPS) designations
for Nicaragua and Honduras.
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Business Immigration
 On January 23, 2017, the White House issued a

memorandum called “Executive Order on
Protecting American Jobs and Workers by
Strengthening the Integrity of Foreign Worker Visa
Programs. This was not intended to be leaked to
the public. See
https://www.nafsa.org/uploadedFiles/NAFSA_Dojo/Pro
fessional_Resources/Browse_by_Interest/International_
Students_and_Scholars/DraftEOworkprograms.pdf
 Its contents reveal much of what we are seeing
today in immigration policies and procedures:
 Greater Number of RFEs (Requests for
Evidence) on H-1B petitions – This year,
USCIS exponentially increased the number of
requests for evidence (RFEs), particularly
raising issues where a Level 1 wage was
indicated on the labor condition application
(LCA).
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Business Immigration
 Greater numbers of RFEs on L-1A Petitions:
 startups
 operational business enterprises
 majority ownership of transferee
 functional managers – USCIS issued a memorandum of law in November 2017 adopting Matter of G-

Inc. Matter of G- Inc holds that a beneficiary is employed in a managerial capacity as a “function
manager” if the petitioner demonstrates that the function is a clearly defined activity; the function is
“essential” and core to the organization; the beneficiary will primarily manage, as opposed to perform,
the function; the beneficiary will act at a senior level within the organizational hierarchy or with respect to
the function; and the beneficiary will exercise discretion over the function’s day-to-day operations.
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Denials in Advance Parole (AP) Applications
Based on Overseas Travel
August 2017 – Without a formal announcement, USCIS began to deny advance parole (AP) applications
(form I-131) for applicants who have traveled abroad before their applications are approved.
Generally, if an applicant for adjustment of status (form I-485) departs the United States while the
application is still pending, the I-485 is considered abandoned and is denied. However, previous,
longstanding policy was to allow AP applicants to travel abroad while case was pending, if adjustment
applicant was in lawful L-1, L-2, H1B, H-4, K-3, K-4, or V status. - visas that fell under the “dual intent
doctrine.”

The recent trend in AP denials has greatly impacted foreign nationals in L and
H visas, whose jobs depend on their ability to travel. With the elimination of
the 90-day limitation for the issuance of EADs, APs are now taking 120-175
days to be issued.
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The new policy of AP denials is consistent with President
Trump’s mandate to reduce parole applications and
approvals.
https://www.nafsa.org/uploadedFiles/NAFSA_Dojo/Profe
ssional_Resources/Browse_by_Interest/International_Stud
ents_and_Scholars/DraftEOworkprograms.pdf
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FAM Change Scraps 30/60-Day Rule
The New “90-Day Rule”
September 1, 2017: 9 FAM 302.9-4(B)(3) (U) Interpretation of the Term Misrepresentation https://fam.state.gov/fam/09FAM/09FAM030209.html
The 90-day rule deals with inadmissibility under INA 212(a)(6)(C):
"Any alien who, by fraud or willfully misrepresenting a material fact, seeks to procure (or has sought to procure or has
procured) a visa, other documentation, or admission into the United States or other benefit provided under this Act is
inadmissible.”
The new "90-day" rule establishes a presumption of willful misrepresentation, for actions which include:
 (i) Engaging in unauthorized employment;
 (ii) Enrolling in a course of academic study, if such study is not authorized for that nonimmigrant classification (e.g. B
status);
 (iii) A nonimmigrant in B or F status, or any other status prohibiting immigrant intent, marrying a United States citizen or
lawful permanent resident and taking up residence in the United States; or
 (iv) Undertaking any other activity for which a change of status or an adjustment of status would be required, without the
benefit of such a change or adjustment.
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The New “90-Day Rule”
Devastating consequences of the 90-Day rule:
If a person if found inadmissible under INA 212(a)(6)(C) he/she may be barred for life from
entering the U.S.
Timing of Conduct
– if within 90 days of entry, presumption of willful misrepresentation:
 burden of proof falls on the foreign “to establish that his or her true intent at the time of
the presumptive willful misrepresentation was permissible in his or her nonimmigrant status.”
– if outside 90 days of entry:
 no presumption of willful misrepresentation; U.S. consulate may seek to revoke visa if there is
“reasonable belief that the alien misrepresented his or her purpose of travel at the time of the visa
application or application for admission.”
 Be careful with premeditation
USCIS’s Policy Manual has not yet been modified with the 90-day rule. It still follows the 30/60-day rule
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“Extreme Vetting”
August: Trump ordered his administration to “improve the screening and vetting protocols and
procedures associated with the visa-issuance process” in his controversial travel ban executive order in
March.
– machine learning technology and social media monitoring
Trump issued his first travel ban targeting several Muslim-majority countries in January, just a week after
he took office, and then issued a revised one after the first was blocked by the courts. The second one
expired in September after a long court fight and was replaced with another revised version. Appeals
Courts are scheduled to hear oral arguments in December 2017. New travel ban includes Venezuela and
North Korea.
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Employment-Based AOS Interviews
11/29/2017

USCIS to Expand In-Person Interview Requirements for Certain Permanent Residency Applicants | USCIS

https://www.uscis.gov/news/news-releases/uscis-to-expand-in-person-interview-requirements-for-certain-permanent-residency-applicants

1/1
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Social Media, Search & Seizures at Airports
 BE CAREFUL WITH SOCIAL MEDIA
 Facebook, Twitter, Instagram, LinkedIn
 Courts have not ruled on right to privacy with WhatsApp, Skype, Facebook Messenger – avoid sharing
confidential information through these means
 Can Customs and Border Officials Search My Phone and/or Laptop?
 Yes, border officials have broad powers. Unlike police officers, CBP officers have the authority to inspect,
without a warrant, any person trying to gain entry into the country and their belongings. CBP can also
question individuals about their citizenship or immigration status and ask for documents that prove
admissibility into the country. CBP says it can conduct searches “with or without” specific suspicion that
the person who possesses the items is involved in a crime.
 While CBP cannot compel you to disclose passwords or unlock your phone/laptop, they can
“temporarily” seize the device – for days/weeks – and copy the data (data must be destroyed “as
expeditiously as possible” if it is not valuable). Furthermore, for nonimmigrants, denying access to your
devices can result in the denial of your admission into the country. There is no right to admission as a
nonimmigrant.
 Am I entitled to a lawyer if I’m detained for further questioning by CBP?
 No. According to CBP, travelers bear the burden of proof to establish that they are clearly eligible to enter
the United States. Travelers are not entitled to representation during CBP administrative processing, such
as primary and secondary inspection.
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Attracting the Best and the Brightest
Extraordinary Ability Petitions – applies to the sciences, arts, education, business, or athletics.
• a level of expertise indicating that the individual is one of that small percentage who have risen to the
very top of the field of endeavor – as measured by sustained national or international acclaim and
recognition in the respective field of endeavor.
• Minimum showing - 3 of the following criteria (but see Kazarian):
1. Receipt of nationally or internationally recognized prizes or awards for excellence in field of
endeavor
2. Membership in association that requires outstanding achievements of its members, as judged by
national or international experts
3. Published material in major media or trade publications about foreign national and his/her work
4. Participation, either individually or as part of a panel, as a judge of the work of others in field of
endeavor
5. Original contribution of major significance in field of endeavor
6. Authorship of scholarly articles, published in professional or major trade publications or other
major media
7. Work displayed in artistic exhibitions or showcases
8. Leading or critical role for an organization or establishment of distinguished reputation
9. Command a high salary or other significantly high remuneration, in comparison to others in the
field
10. Commercial success in the performing arts
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Attracting the Best and the Brightest
National Interest Waivers

• Applies to advanced degree professionals or individuals with exceptional ability
• Goal: to waive the labor certificate requirement for individuals who substantially rise above others in their
fields of endeavor and whose expertise would serve the national interest of the United States
•

Matter of Dhanasar, 26 I&N Dec. 884 (AAO 2016):
• Most recent decision – December 2016
• Replaced NYSDOT (1998) and revised the framework for evaluating National Interest Waivers (NIWs)
• Normal process: labor certification process (testing the U.S. labor market and proving to the U.S.
Department of Labor that there are no U.S. workers, able, willing, qualified and available for the job in
question)
• Waiver: self-petition under INA §203(b)(2)(B)(i) - if the petitioner can demonstrate that he/she will
substantially contribute to the U.S. economy, culture, educational interests or welfare.
• Three-part test:
1. foreign national’s proposed endeavor has both substantial merit and national importance;
2. foreign national is well positioned to advance the proposed endeavor; and
3. on balance, it would be beneficial to the United States to waive the requirements of a job offer and
thus of a labor certification.
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Create Jobs for U.S. Workers
 EB-5 Program:
 Minimum investment of $500,000 (TEA) - $1,000,000 (non-TEA)
 At-risk requirement – requires investment due diligence
 Must establish the lawful source of the capital invested.
 Job Creation - the investment must result in the creation of at least 10 permanent full-time jobs.

 Illiquid investment; and slow adjudication period (currently 20 months plus 7 months for NVC scheduling)
 2 types of investments:

Direct investments (not subject to government reauthorization) – require creation of 10 direct jobs
 Indirect investments: known as “regional center” investments – may use econometric multipliers – must result in the creation
of 10 direct, indirect, and/or induced jobs – (subject to government reauthorization – current sunset date: December 8, 2017)
 Green card – carte blanche to reside permanently in the U.S. – work anywhere, study, start new businesses, retire
 E-2 Visa:
 Relies on treaty between nations - http://travel.state.gov/content/visas/en/fees/treaty.html
 No minimum investment – investment must be sufficient to capitalize the business, which cannot be marginal - present or future
capacity to generate more than enough income to provide a minimal living for the treaty investor and his or her family. No
minimum job creation, but should not be self-employment. Need not create jobs (i.e. purchase existing business)
 Requires an active participation in the investment – direct and develop requirement
 Not a green card – stay in the U.S. contingent on the business activity
 Fast adjudication – 1-2 month average adjudication at most consular offices
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Conclusion
 Immigration is a complex and dynamic legal field which

can impact all aspects of a client’s business, as well as
the life changing decisions of the families involved.
Today’s immigration laws, policies, and regulations require
complex, strategic approaches that are unique to each client.
At our firm, clients demand our undivided attention and
creativity. We draw upon our depth of experience and
strategic approach to find unique solutions to the most
complex immigration matters. We bring strong case
management skills to manage client expectations and build
client relationships. Our commitment to excellence is what
sets us apart to other immigration law firms.
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